THE 
INSURANCE LAW JOURNAL 


ESTABLISHED 1872 
Se 
——SaSSSSS=5 
Volume XCI NEW YORK, N. Y. NOVEMBER, 1938 No. 5 


Published monthly on the 15th of the month, by L. Alexander Mack, 27 Cedar Street, New 
York, N. Y. Subscription Price, Twenty Dollars Per Annum in advance. Single Copies, $2.00. 
Canadian subscription $20. per annum in advance. Entered as second-class matter, June 25, 
1879, at the Post Office at New York, N. Y., under the act of March 3, 1879. Copyright 1938 
by L. Alexander Mack, 27 Cedar Street, New York City. Additional entry at Cooperstown, N. Y. 

The herein-contained cases with head-notes are reprinted by permission of the West 
Publishing Company from its respective Reporters recited under the title of each case, which 
Reporters were copyrighted, 1938, by the West Publishing Company. 


Ere eee ease rnie ses cian ac CIS 
L. ALEXANDER Mack, Publisher Frep. S. Knicut. Editor 
IO ieee eciaeeegaceeaaeenemaaennieren aia 


INFECTION. 

By Fred. S. Knight 
In Burns v. Employers’ Liability Assurance Corporation, 16 North- 
eastern (2d) 316; 91 Insurance Law Journal 1268, the Supreme Court of 
Ohio recently refused to follow the precedent of Christ v. Pacific Mutual 
Life Insurance Company, 144 Northeastern 161; 63 Insurance Law 
Journal 428, and held that death due to amebic dysentery, contracted from 
drinking water which had been infected by the breaking of a sewer pipe, 
was not within the coverage of an accident policy insuring against “bodily 


injuries” sustained solely and independently of all other causes through 
accidental means. 


Rhea L. Burns brought suit to recover under an accident policy issued 
by the defendant company insuring her husband “against bodily injuries 
sustained during the term of this policy, solely and independently of all 
other causes through accidental means.” From the plaintiff's petition and 
opening statement it appeared that while visiting the Century of Progress 
Exposition, the insured was a guest at a certain named hotel in Chicago 
between October 26 and October 29, 1933. In June 1932, due to defective 
and worn out equipment in the hotel, a sewer pipe broke and flooded 
through the cold storage tank of the hotel. From the statement it 
appeared that amebae in the sewage, infected the drinking water in about 
torty of the rooms of the hotel, including the one occupied by the insured. 
Plaintiff claimed that the insured drank the infected water while at the 
hotel, became ill and was ordered to a hospital where he was operated 
upon and it was found that he was suffering from an abscessed liver 
caused by the presence of amebae. The insured never recovered from 
the effects of the amebic dysentery which directly caused his death on 
January 1, 1934. A motion of the defendant insurer for judgment, made 
at the conclusion of the opening statement of plaintiff's counsel, was 
allowed and judgment rendered for the defendant on the pleadings and 
opening statement. The judgment was reversed on appeal. Defendant’s 
motion to certify the record was allowed by the Supreme Court. 


In reversing the judgment of the Court of Appeals and confirming 
that of the trial court in favor of the defendant insurer, the Supreme 
Court of Ohio pointed out that the policy was not a general health policy 





but a limited accident policy and that the term “bodily injury” should be, 
in this type of case, considered as limited to bodily injuries resulting from 
physical or external forces known as accidents. The court stated that 
there was no violence, vis major or other casualty which operated upon 
the insured. It held that since the words ‘ ‘bodily injury” are used in the 
policy in their common and accepted meaning, it is only by strained and 
illogical construction that they can be held to include a disease not result- 
ing from some external violence. 


This excellent decision once again establishes the distinction between 
an accident policy and a policy of health insurance. 


NOTICE OF ACCIDENT. 


Where a patrolman covered by an automobile liability policy saw 
evidence of injury but made no effort to find out how serious such injury 
was, notice of accident given more than forty days after its occurrence was 
not prompt notice within the requirements of the policy. Such in effect was 
the interesting opinion of the United States Circuit Court of Appeals in 
Fireman’s Fund Indemnity Co. v. Kennedy, 97 Fed. (2d) 882; 91 Insur- 
ance Law Journal 1321. 


The automobile liability policy issued by defendant Fireman’s Fund 
Indemnity Co. to the city of Butte, Montana, which covered certain 
employees of the city, including motor patrolmen, contained a provision 
requiring the insured to give “prompt” written notice of the occurrence of 
any accident. While the policy was in force a patrol car operated by 
Harry E. Kinney, Jr., a motor patrolman, covered by the policy was 
struck by an automobile driven by one Holland in which plaintiff May 
Kennedy was a passenger. Although the accident occurred on December 
8, 1933, notice thereof was not given the insurer until more than 40 days 
thereafter. Plaintiff obtained judgment against Kinney in the sum of 
$20,000 and the judgment remaining unsatisfied suit was brought to recover 
on the policy. On the trial Kinney testified that the accident did not 
seem to have been a serious one and that he did not go to the car in which 
plaintiff was but stopped at the place of the accident a matter of two or 
three minutes. He admitted however that plaintiff appeared to be cry- 
ing. Defendant introduced evidence that Kinney’s companion, another 
patrolman, had asked if plaintiff was hurt and that she replied that she 
didn’t know. 


On appeal from the judgment rendered on a directed verdict in favor 
of the plaintiff the United States Circuit Court of Appeals held that the 
word “prompt” as used in the policy provision requiring prompt notice 
of action, was a comparative term which meant that notice must be given 
within a reasonable time under the particular circumstances. The court 
further held that it was not enough for the insured to act upon his cursory 
knowledge of the facts but that he must make an effort to know the facts 
and that notice of accident might be excused only if there was no reason- 
able grounds for believing there was injury. It was further held that 
under the circumstances there was no excuse for any delay in giving notice 
and that as a matter of law prompt notice in accordance with the terms 
in the policy was required but was not given. 


1. DI 
a 
husba 
( 
a. Ce 

\ 
ficiar) 
right 


3. VI 


havin 
( 
4. Ck 


wife 
benef 
that 
him, 
unde: 
insur 


( 


of M 
| 
of B 
and | 
the « 
life | 
the « 
last-r 
| 
I 
hoth 
and 

brief 
( 


Insui 
unde 
as a 
of | 
appe 
from 
of tl 
And: 
effec 
these 
of t 
cour 
was 


proc 
the 
Ceci 


paya 





Andrews v. Andrews 


_  _ANDREWS v. ANDREWS. No. 11048. 
Circuit Court of Appeals, Eighth Circuit. July 1, 1938. 
97 Federal Reporter (2d) 485. 
1, DIVORCE. : 

The action of beneficiary in obtaining divorce from insured, who was_her 
husband, prior to insured’s death did not bar her right to recover on life policies. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

2, CONTINGENT INTEREST. ; 

Where life policies reserved to insured right to change beneficiary, the bene- 
ficiary, in absence of any local statute or state decision to contrary, had no vested 
right in them until death of insured. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. VESTED INTEREST. . 

The rights under life policies became vested upon death of insured without 
having changed beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4, CHANGE OF BENEFICIARY. 

A provision of property settlement contract entered into by insured and his 
wife in anticipation of a divorce, which was thereafter obtained by wife who was 
beneficiary under life policies reserving to insured right to change beneficiary, 
that insured should retain as his own property any insurance made payable to 
him, did not effect an equitable assignment to insured of beneficiary's rights 
under policies, and it did not bar her from recovering proceeds thereof, where 
insured did not change beneficiary, although change was made in other policies. 

(For other cases, see Insurance, Dec. Dig. § 214.) 


Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Interpleader proceeding by the New England Mutual Life Insurance Company 
of Boston, Massachusetts, against Cecille Andrews, as executrix of the last will 
and testament of Vernon D. Andrews, deceased, and Luella D. Andrews to enjoin 
the defendants from prosecuting any suit against the insurance company on the 
life policies issued on the life of Vernon D. Andrews, and to have determined 
the ownership of the proceeds of the policies. From a decree in favor of the 
last-named defendant, the first-named defendant appeals. 

Decree affirmed. 

Leslie J. Lyons, of Kansas City, Mo. (Donald E. Lyons and Hoyt A. Poorman, 
hoth of Kansas City, Mo., on the brief), for appellant. 

Paul V. Barnett, of Kansas City, Mo. (Henry N. Ess, Charles E. Whittaker, 
and Watson, Ess, Groner, Barnett & Whittaker, all of Kansas City, Mo., on the 
brief), for appellee. : 

Before Gardner, Sanborn, and Thomas, Circuit Judges. se 

GarpDNER, Circuit Judge. : 

This is a proceeding in equity initiated by the New England Mutual Life 
Insurance Company, of Boston, Massachusetts, by the filing of a bill of interpleader 
under Act of Congress of January 20, 1936 (28 U.S.C.A. § 41, subd. 26), naming 
as adverse claimants Cecille Andrews as Executrix of the last will and testament 
of Vernon D. Andrews, deceased, and Luella D. Andrews, the appellant and 
appellee respectively herein, for the purpose of enjoining the named defendants 
from instituting or prosecuting any suit against the insurance company on account 
of three life insurance policies issued by said company on the life of Vernon D. 
Andrews, who died March 13, 1937, while said policies were in full force and 
effect, and for the purpose of having determined the ownership of the proceeds of 
these policies which were fully described in the bill of complaint. Upon the filing 
of the bill of complaint, the insurance company deposited in the registry of the 
court $3,410.40, the aggregate amount due on the policies. An interlocutory decree 
was thereupon entered and the insurance company was discharged. 

The claimants filed their respective answers, each claiming ownership in the 
proceeds of the policies. Luella D. Andrews bottomed her claim on the fact that 
the policies were made payable to her, she being named therein as the beneficiary. 
Cecille Andrews, as executrix, conceding that the policies on their face were 
payable to Luella D. Andrews, contended that Luella D. Andrews was precluded 
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from asserting ownership in herself because of a contract of property settlement 
entered into between herself and the deceased in anticipation of a divorce. The 
lower court found the issues in favor of Luella D. Andrews, and from the decree 
entered Cecille Andrews as executrix prosecutes this appeal. 

It appears from the findings of the court or the undisputed evidence that 
Vernon LD. Andrews, the insured, and Luella D. Andrews were husband and wife, 
living together as such, when the policies in controversy were taken out. They 
lived together as husband and wife for upwards of twenty years, and they had 
four children. During this time Vernon D. Andrews had taken out at least six 
life insurance policies, including the three here involved. In all six of these 
policies he designated his wife, Luella D. Andrews, as beneficiary, but he reserved 
the right to change the beneficiary without her consent in all of the policies, 
These policies provided that at Mr. Andrew’s death, the benefits thereunder 
should be payable “to his wife, Luella D. Andrews, if she shall survive him, 
otherwise to his executors, administrators or assigns.” On July 27, 1932, Andrews 
and his wife, Luella, entered into a contract which recited, among other things, 
that certain “unhappy marital difficulties have occurred so that the parties 
can no longer live together,” and that Luella D. Andrews “contemplates com- 
mencing divorce proceedings against second party in the District Court of Lan- 
caster County, Nebraska.” A decree of divorce was entered March 2, 1933, 
giving Luella D. Andrews custody of the four children and approving the property 
settlement between the parties. This contract recited that the parties desired 
to settle and adjust their property rights subject to the approval of the court, and 
that the property awarded to each should be free and clear of any claim of the 
other party. The contract disclosed that indebtedness had been incurred, payment 
of which was secured by liens upon certain specific properties; that money had 
been borrowed by Mr. Andrews from the insurance companies and the com- 
panies retained liens as security. It also set out that “all properties herein 
enumerated to be retained by either party shall be retained by said party subject 
to any encumbrance thereon or indebtedness thereon contracted by either of said 
respective parties, which said indebtedness the party receiving the same assumes 
and agrees to pay.” 

Each of the parties was represented by counsel in the drawing of the contract. 
The insurance policies were not specifically mentioned, but all of the six policies, 
including those here in controversy, remained in Mr. Andrews’ possession, and 
he paid the premiums thereon. After the decree of divorce, Mr. Andrews changed 
the beneficiary in the three policies not here involved from Luella D. Andrews to 
his estate. He did not, however, change the beneficiary in any of the three pol- 
icies here involved. 

The contract between Mr. Andrews and Luella D. Andrews contained pro- 
vision that, “Second party (Mr. Andrews) shall retain as his own property any 
notes, insurance, accounts, securities or mortgages made payable to him and in 
his possession.” 

[1-3] The fact that Luella D. Andrews, subsequent to the issuance of these 
insurance policies, obtained a divorce before the death of the insured would not 
be a_ barrier ” her right of ae, Connecticut Mutual Life Ins. Co. v. 
Schaefer, 94 U.S. 457, 24 L.Ed. 251; Filley v. Illinois Life Ins. Co., 91 Kan. 220, 
137 P. 793, LR AIOISD, 130; Wallace v. Mutual Benefit Life Ins. Co., 97 Minn. 
27, 106 N.W. 84, 3 pee Bee, 478; Blum v. New York Life Ins. Co., 197 Mo. 
513, 95 S.W. 317, 8 L.R.A.,N.S., 923, 7 Ann.Cas. 1021. This general rule has 
not been modified by any applicable local statute or state decision. It is there- 
fore necessary to consider whether her contract with Vernon D. Andrews and the 
provisions of the decree of divorcé had the effect of assigning her contingent 
interest to her husband. It is conceded that the contract contains no specific 
words of assignment. The policies reserved to the insured the right to change the 
beneficiary. This being true, in the absence of local statute or state decision to 
the contrary, the beneficiary had no vested right in them until the death of the 
insured. Morgan v. Penn Mutual Life Ins. Co., 8 Cir., 94 F.2d 129; McKinney 
v. Fidelity Mutual Ins. Co., 270 Mo. 305, 193 S.W. 564: Rosman vy. Travelers’ 
Ins. Co. 127 Md. 689, 96 A. 875, Ann.Cas.1918C, 1047. But when the insured 
died, without having changed the beneficiary, the rights under the policies became 
vested. White v. United States, D.C., 290 F. 855: Cohen v. Samuels, 245 U.S. 
50, 38 S.Ct. 36, 62 L.Ed. 143; Langdeau v. John Hancock Mutual Life Ins. Co., 
194 Mass. 56, 80 N.E. 452, 18 L.R.A.,N.S., 1190. 
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[4] The property settlement contract relied upon by appellant provides, among 
other things, that: “Second party shall retain as his own property any notes, 
insurance, accounts, securities or mortgages made payable to him and in his posses- 
sion except that second party shall assign and endorse without recourse to the 
first party note of Ray Troxel in the sum of $250 on which is a balance due of 
$150 and interest, which is secured by a chattel mortgage on the cafe formerly 
known as Ray’s Inn. And second party shall likewise assign and endorse without 
recourse to first party the note of Howard W. Ramey, dated May 19, 1932, in 
the sum of $300, subject to garage bill for repairs and supplies heretofore con- 
tracted.” 

-It is urged by appellant that this provision of the contract effected an equitable 
assignment to Mr. Andrews of all rights of Luella D. Andrews under these 
policies.in which she was named as beneficiary. But there is nothing in this 
paragraph which indicates any intent so to do. The policies here involved were 
not “made payable to him.” He had possession of the policies, continued to pay 
the premiums thereon, and had the absolute right to change the beneficiary. The 
contract furnishes no basis for the contention that Luella D. Andrews should 
not be continued as beneficiary in these policies. It certainly did not provide 
that she should assign or transfer any rights that might accrue to her as_ bene- 
ficiary, and, as we have said, her interest was contingent until the time of the 
death of Mr. Andrews and the right to make change rested with him. Under 
this provision of the contract, whatever was payable to Mr. Andrews was retained 
by him as his own property. But, as we have observed, thése policies were not 
“made payable to him.” 

It is to be noted that the contract contains the word “assign,” first, in connec- 
tion with the Troxel note, and again in connection with the Ramey note. It is 
apparent that when the parties wished to effect an assignment that intention was 
manifested by the use of the word “assign.” No word of the contract can be 
pointed to as indicating an intention to assign Luella D. Andrews’ contingent 
interest in these insurance policies. Much is sought to be made of the use of the 
words “shall retain,” but this could not well be construed to mean that Mr. Andrews 
was to take over and retain the contingent right of Luella D. Andrews in these 
policies. This he might do at any time without her permission, by simply changing 
the name of the beneficiary. Neither do the surrounding circumstances, nor the 
conduct of the parties, lend any support to appellant’s contention. Andrews in 
fact changed the beneficiary in other policies from Luella D. Andrews to his 
estate. Manifestly, as to those policies he was not relying on the contract of 
property settlement. We must assume that he knew that the death benefits in the 
policies here involved would, unless he changed the name of the beneficiary, go 
to Luella D. Andrews. With this knowledge, he not only refrained from making 
any change, but he continued to pay the premiums. And there are other circum- 
stances. Luella D. Andrews had been his wife for some twenty years; she was 
the mother of his four children. 

The contract, read and considered in the light of the circumstances existing 
at the time of its execution, and the acts of Mr. Andrews subsequent thereto, 
can not he construed as indicating any intention on his part to take from Luella 
D. Andrews her contingent right or interest in these policies and turn it over to 
his estate or to his second wife. 

The decree appealed from is therefore affirmed. 


PIPPER v. SCHRAM. No. 7764. 
Circuit Court of Appeals, Sixth Circuit. May 5, 1938. 
97 Federal Reporter (2d) 5 
ASSIGNMENT. 


_Where insured and his wife, who was beneficiary under insured’s life policy, 
assigned the policy to bank as security for loan, the fact that insured was an 
employee of a holding company which owned the bank’s stock did not require 
coercion in inducing the insured and his wife to execute the assignment, to be 
inferred on ground that insured and his wife might fear that failure to assign 
would jeopardize the insured’s position. 

(For other cases, see Insurance, Dec. Dig. § 222.) 
2, CHANGE OF BENEFICIARY. 
Where insured reserved right to change beneficiary in life policy which named 
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insured’s wife as beneficiary, the policy vested no right in the wife to the proceeds 
of the policy and the insured could assign it without regard to whether the assign- 
ment constituted a change of beneficiary in pursuance of the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 203, 586.) 

Appeal from the District Court of the United States for the Eastern District 
of Michigan; Arthur F. Lederle, Judge. 

Action between Gladys C. Pipper and B. C. Schram, as receiver of the First 
National Bank of Detroit, wherein the question for determination was the dispo- 
sition of the proceeds of a life policy of which Gladys C. Pipper was the named 
beneficiary, and the First National Bank of Detroit was the assignee. From an 
adverse judgment, Gladys C. Pipper appeals. 

Affirmed. 

Bratton & Bratton, of Detroit, Mich., for. appellant. 

Robert S. Marx and Carl Runge, both of Cincinnati, Ohio, for appellee. 

Before Simons, Allen, and Hamilton, Circuit Judges. 

Per Curiam. 

Upon appeal from a judgment awarded the receiver of a national bank for 
the avails of a life insurance policy assigned to it by its deceased debtor and his 
wife as additional security for a loan. 

[1-3] It appearing that though the debtor was an employee of the holding 
company which owned the stock of the bank no coercion was exercised either by 
the bank or the holding company to induce the debtor or his wife -to execute the 
assignment, and that «such coercion may not be inferred solely from unsupported 
fears that failure to assign would jeopardize his position with the company. 

It further appearing that though in the policy the insured had named his wife, 
the appellant, as beneficiary, yet had reserved to himself the right at will to change 
the beneficiary, and there being therefore no vested right of the appellant to the 
policy, the insured was at liberty to assign it without regard to whether such 
assignment did or did not constitute a change of beneficiary, in pursuance of its 
terms (Mutual Benefit Life Isurance Co. v. Swett, 6 Cir., 222 F. 200, 201, Ann. 
Cas.1917B, 298), and that such assignment is not one conveying the appellant's 
personal estate to satisfy her husband’s debts, in contravention of Section 13057, 
Michigan Compiled Laws, it is therefore ordered that the judgment below be 
and it is hereby affirmed. 


ZOLINTAKIS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED 
STATES. No. 1586. 
Circuit Court of Appeals, Tenth Circuit. June 18, 1938. 


97 Federal Reporter (2d) 583. 
1. WARRANTY. 

A “warranty” in law of insurance is a statement or stipulation in policy which 
is breached unless absolutely true or literally fulfilled, and breach of which results 
in avoidance of insurer’s liability under policy, and “warranty” may be either 
“affirmative” or “promissory”; former affirming the existence of a fact at time 
policy is entered into, and latter requiring that something be done or not done 
after policy has taken effect. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

2. MISREPRESENTATION. 


In law of insurance a “misrepresentation” hy insured is an oral or written 
statement of a material fact or condition affecting risk, made by insured to insurer, 
and which precedes and is not a part of contract, unless it is expressly stipulated 
that it shall be, and is either intentionally untrue or made with a reckless dis- 
regard for its truth or falsity. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


3. MISREPRESENTATION. 

A misrepresentation will not constitute a defense to action on policy unless 
it was intentionally untrue ar was made with reckless disregard for its truth 
or falsity. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

4. MATERIALITY. 

Where insured knowingly makes a material misrepresentation, proof of an 
actual conscious purpose to deceive is not necessary. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 
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5. MATERIALITY. co ae ; 

A “material fact” within law of insurance is any fact, knowledge or ignor- 
ance of which would naturally influence insurer’s judgment in making contract, 
in estimating degree and character of risk or in fixing rate of insurance. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

6. AGE OF INSURED. 

An insurer could not deny liability on life policy on ground that insured in 
application misrepresented his age, where, under express provisions of policy, if 
age of insured was misstated any benefits accruing under policy were to be 
adjusted to correspond to those which would accrue under a similar policy which 
premium paid would have purchased at insurer’s rates for insured’s correct age. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

7, RESIDENCE. 

Whether insured, who in application for life policy gave as his residence a 
grocery store no part of which was devoted to living quarters, intentionally 
misrepresented his place of residence so as to preclude recovery on policy on 
ground of misrepresentation of material fact, was for jury under evidence 
disclosing that insured knew grocery proprietor for many years, had made his 
headquarters there whenever insured was in city, was working there when appli- 
cation was made, and had been receiving mail at that address for about four 
years. Rev.St.Utah 1933, 43-3-24, subd. (4). 

In one sense, that only is “true” which is conformable to the actual 
state of things. In that sense, a statement is “untrue” which does not 
express things exactly as they are, but in another and broader sense, the 
word “true” is often used as a synonym of “honest,” “sincere.” “not 
fraudulent.” 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

8 MATERIALITY. 

An insured’s false representation in application for life policy as to residence 
was not “material” as matter of law, where there was no evidence as to conditions 
at actual place of residence, and fact that a person lives at one address rather 
than at another would not affect insurance risk or increase premium rate unless 
actual place of residence was not conducive to a normal, healthy existence or 
was a place of ill repute. Rev.St.Utah 1933, 43-3-24, subd. (4). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

9. INTENT. 

Whether insured, who represented in application for life policy that he had 
been engaged in the grocery business for one year, intentionally made a_ false 
representation with respect to his occupation so as to preclude recove ry on policy, 
was for jury under evidence. Rev.St.Utah 1933, 43-3-24, subd. (4). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

MATERIALITY. 

Insured’s alleged false representation in application for life policy that he had 
been engaged in the grocery business for one year was not “matérial” as matter 
of law, so as to preclude recovery on policy, where no evidence was offered to 
show that insured was engaged in any business or occupation which would 
influence insurer in not making a contract. in estimating degree and character 
of risk or in fixing premium rate. Rev.St.Utah 1933, 43-3-24, subd. (4). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

11. OCCUPATION. 

Where actual occupation followed by insured is more hazardous than the one 
represented in application for life policy, the misrepresentation is “material” as 
matter of law; but, where actual occupation is no more hazardous than the one 
represented, misrepresentation is not “material” as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

12. EVIDENCE. 

In action on life policy wherein insurer denied liability on ground of mis- 
representations of material facts, evidence as to what action insurer would have 
taken had it been appraised of certain facts was inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 
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13. CUSTOM. 

In action on life policy wherein insurer denied liability on ground of mis- 
representations of material facts, evidence with respect to general custom and 
practice of insurance companies under a given state of facts was inadmissible 
where evidence went beyond alleged misrepresentations involved and embraced 
some facts not established by evidence. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from the District Court of the United States for the District of 
Utah; Tillman D. Johnson, Judge. 

Action by Peter Zolintakis against the Equitable Life Assurance Society 
of the United States to recover on a life policy. From a judgment for defendant, 
plaintiff appeals. 

Reversed with instructions 

Calvin W. Rawlings and Parnell Black, both of Salt Lake City, Utah 
(Rawlings, Wallace & Black and Woodrow White, all of Salt Lake City, Utah, 
on the brief), for appellant. 

E. D. Hurd, of Salt Lake City, Utah (Hurd & Hurd, of Salt Lake City, 
Utah, on the brief), for appellee. 

Before Phillips, Bratton, and Williams, Circuit Judges. 

Puitups, Circuit Judge. 

Peter Zolintakis brought this action, as beneficiary, on a $7,500.00 policy of 
insurance issued by The Equitable Life Assurance Society, hereinafter called 
the Society, upon the life of one James Orfanos. The policy provided for 
double indemnity in case of accidental death. 

The petition alleged that on or about July 14, 1935, Orfanos died while the 
policy of insurance was in full force and effect, and that his death resulted solely 
from bodily injury caused directly, exclusively, and independently of other causes 
by external, violent and purely accidental means. 

The Society in its answer denied liability on the grounds: (1) That the 
insured was not dead; (2) that the insured, Zolintakis, and other unknown persons 
conspired and plotted together to procure the policy by fraud; and (3) that the 
insured made false representations in the application for the policy of insurance 
and the negotiations incident thereto. During the progress of the trial the Society 
filed an amendment to its answer wherein it admitted the insured’s death, but 
denied it was accidental. 

At the conclusion of all the evidence the Society made a motion for a 
directed verdict. Zolintakis also made a motion for a directed verdict but reserved 
the right to have any issue of fact submitted to the jury in the event the court 
denied his motion. The trial court granted the motion of the Society and 
judgment was entered thereon. Zolintakis has appealed. 

The material facts are these: 

The application for the policy sued on was dated January 17, 1934. Part 
I thereof was signed by insured and read in part as follows: 

“My insurance age at nearest birthday is therefore 41 years. * * * My prin- 
cipal occupation is that of Clerk in Grocery Store at Lingos Grocery No. 126 W 
2 So St. My other occupations are None. My residence is No. 126 West 2nd So 
St. Salt Lake City, Utah. Place of business is No. 126 W 2nd So St. Salt Lake 
Utah. * * * All of the foregoing answers and all those contained in Part II 
hereof are true, and are offered to the Society as an inducement to issue the 
policy or policies for which application is hereby made.” 

Part II of the application, the medical examination, was also signed by insured 
and read in part as follows: 

“1. A. Date of birth? Sept. 13, 1892. * * * 3. A. How long have you lived 
at your present address? (City or Town.) A. one year, * * * 4. A. What is 
your occupation? (Position and kind of business.) A. Grocery Business. B. 
How long have you been so engaged? _B. one year. * * * I agree that the fore- 
going answers shall be part of my application, which shall consist of Parts I and 
II taken together, and that the foregoing answers shall also become part of my 
policy contract that may be issued on the strength thereof.” 

Pursuant to the requirements of Section 43-3-24, subdivision (4), R.S.Utah, 
1933, the policy contained the following provision: 

“The Contract. This policy, and the application therefor, a copy of which 
is endorsed hereon or securely attached Fereto, constitute the entire contract 
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between the parties. All statements made by the Insured shall, in the absence 
of fraud, be deemed representations and not warranties, and no statement shall 
avoid this policy or be used in defense of a claim hereunder unless contained 
in the written application therefor and a copy of such application is endorsed 
hereon or attached hereto, when issued.” 

It also contained the following provision: 

“Age. If the age of the Insured has been misstated, any benefits accruing 
under this policy shall be adjusted to correfpond to those which would accrue 
under a similar policy which the premium paid would have purchased at the 
Society’s rates in use at the Register date hereof for the Insured’s correct age.” 

The application for the insurance was taken by George Cayias, a soliciting 
agent of the Scciety and a son-in-law of Zolintakis. Shortly after Thanksgiving 
Day, 1933, Cayias was in the grocery store of Louis Lingos at 126 West Second 
South Street, Salt Lake City, Utah, soliciting Lingos for insurance. Insured 
approached Cayias at that time concerning the purchase of insurance. Negotia- 
tions followed and on January 17, 1934, the written application was completed. 
On the evening of that day insured was examined by the medical examiner for 
the Society and gave Cayias a promissory note for the first semi-annual premium. 
Insured was working at the Lingos Grocery Store when the application was 
made. Upon receipt of the application the Society caused an independent inves- 
tigation to be made concerning insured’s income, business, and habits. The 
investigator for the Society interviewed Lingos. Lingos informed him that 
insured had been working in his grocery store for three, four, or five months, 
and was getting along fine; that he was worth from $2,000.00 to $3,000.00; had a 
monthly income of $75.00 to $100.00 for personal services, and a monthly income 
of $50.00 from other sources; that he had never been arrested or had any trouble 
with the authorities. Thereafter, the policy was teceived by Cayias from the 
Society and delivered to insured. Insured paid Cayias the promissory note given 
for the first semiannual premium. 

Thereafter, the second and third semiannual premiums were paid when they 
became due. The third semiannual premium was paid by Zolintakis, who was 
substituted as beneficiary in place of Christ Orfanos, brother of the insured. 

On July 16, 1935, the body of a man, later identified as the insured, whose 
skull had apparently been fractured, was found dead in a shack near a coal 
mining camp at National, Utah. 

Claim was thereupon made by Zolintakis for payment under the double 
indemnity provision of the policy. The claim was denied. 

The Society attempted to show that certain representations contained in the 
application were false, and that the policy was secured through fraud. It did 
establish that insured never lived at 126 West Second South Street, Salt Lake 
City, Utah, that he spent one month immediately prior to December 19, 1933, in 
the Salt Lake City jail on a conviction for a morals charge, and had a room in a 
hotel at Price, Utah, from September 24 to October 9, 1933. Lingos, a witness 
for the Society, testified that insured only worked for him for a period of two 
weeks in January, 1934. This testimony, however, is in conflict with the state- 
ment of Lingos to the Society’s investigator who testified that Lingos told him 
the insured worked for him for three, four, or five months. No other evidence 
was offered concerning the insured’s whereabouts or employment during the 
balance of the year. The Society also introduced two compensation reports 
made by the medical examiner of an employer for compensation information, 
date@ January 13, 1919, and November 15, 1919, in which the insured gave his 
age as 33 and 38, respectively. 

The evidence disclosed that insured and Lingos knew each other in Greece; 
that Lingos had been engaged in the grocery business at 126 West Second South 
Street for about seven years; that whenever insured came to Salt Lake City he 
visited Lingos, and spent considerable time at the latter’s store; and that at the 
date of the application and, during three or four years immediately prior thereto 
insured had his mail addressed to 126 West Second South Street, Salt Lake City. 

The principal contention of the Society is that insured secured the policy by 
fraud and misrepresentations of material facts. 

By an express provision in the policy and by virtue of Section 43-3-24, supra, 
the statements complained of in the application, in the absence of fraud, are rep- 
resentations and not warranties. 
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[1] A warranty in the law of insurance is a statement or stipulation in the 
policy which is breached unless absolutely true or literally fulfilled. A warranty 
may be either affirmative or promissory. The former affirms the existence of 
a fact at the time the policy is entered into; the latter requires that something 
be done or not done after the policy has taken effect. A breach of warranty 
avoids the insurer’s liability under the policy. Sentinel Life Insurance Co. vy. 
Blackmer, 10 Cir., 77 F.2d 347, 350. 

[2] In the law of insurance a ntisrepresentation by the insured is an oral or 
written statement of a material fact or condition affecting the risk made by the 
insured to the insurer which precedes and is not a part of the contract, unless it 
is expressly stipulated that it shall be, and is either intentionally untrue or made 
with a reckless disregard for its truth of falsity. Sentinel Life Insurance Co. v. 
Blackmer, supra. 

[3, 4] A misrepresentation will not constitute a defense to an action on a 
policy of insurance unless it was intentionally untrue or was made with a reckless 
disregard for its truth or falsity. Where an insured knowingly makes a material 
misrepresentation, proof of an actual, conscious purpose to deceive is not neces- 
sary. 

[5] A material fact is any fact, the knowledge or ignorance of which would 
naturally influence the insurer’s judgment in making the contract, in estimating 
the degree and character of the risk, or in fixing the rate of insurance. 

[6] The Society contends the insured misrepresented his age. Under an 
express provision of the policy, if the age of the insured has been misstated, any 
benefits accruing under the policy are to be adjusted to correspond to those 
which would accrue under a similar policy which the premium paid would have 
purchased at the Society’s rates for the insured’s correct age. Hence, any mis- 
representation of age is immaterial. 

[7] The Society next contends the insured made a false representation with 
respect to his residence. The evidence as to residence was not strictly true. 
The insured did not live at 126 West Second South Street, Salt Lake City, as 
that was the grocery store of Lingos and no part thereof was devoted to living 
quarters. However, the evidence shows insured had known Lingos, the pro- 
prietor, for many years, had made his headquarters there whenever he was in 
Salt Lake City, was working there when the application was made, and had been 
receiving mail at that address for a period of approximately four years. 

In Moulor v. American Life Insurance Co., 111 U.S. 335, 345, 4 S.Ct. 466, 28 
L.Ed. 447, the court said: 

“In one sense, that only is true which is conformable to the actual state of 
things. In that sense, a statement is untrue which does not express things 
exactly as they are. But in another and broader sense, the word ‘true’ is often 
used as a synonym of honest, sincere, not fraudulent.” 

See, also, Sentinel Life Insurance Co. v. Blackmer, 10 Cir., 77 F.2d 347. 

While strictly speaking this representation was not true, we are of the 
opinion that reasonable men in the exercise of an honest judgment might reach 
different conclusions as to whether the insured intentionally misrepresented his 
place of residence and, therefore, the issue should have been submitted to the 
jury. 

[8] The evidence did not justify a finding that such representation was 
material as a matter of law. The fact that a person lives at one address rather 
than at another would not affect the insurance risk or increase the premium gate, 
unless the actual place of residence was not conducive to a normal, healthy 
existence, or was a place of ill repute. There was no evidence as to conditions 
at the actual place of residence. 

[9] Finally, the Society contends the insured falsely represented that he 
was in the grocery business and had been so engaged for a period of one year. 
At the time the application was made insured actually worked at the Lingos 
Grocery Store and according to Lingos’ testimony had been so engaged for a 
period of two weeks. According to the statement of Lingos to the Society’s 
investigator insured had been so engaged for a period of three, four, or five 
months. With the exception of a period of one month while the insured was 
in the Salt Lake City jail, there is no evidence as to what he did during the 
remaining portion of the year. Again, we are of the opinion that reasonable men 
might reach different conclusions as to whether the insured intentionally made 
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a false representation with respect to his occupation and that the issue should 
have been submitted to the jury. 

{10] The evidence did not establish that the representation, if false, was 
material as a matter of law. No evidence was offered to show that the insured 
was engaged in any business or occupation which would influence the Society 
in not making a contract, in estimating the degree and character of the risk, or 
in fixing the premium rate. 

[11] Where the actual occupation followed by insured is more hazardous 
than the one represented, the misrepresentation is material as a matter of law. 
But where the actual occupation is no more hazardous than the one represented, 
the misrepresentation is. not material as a matter of law. 

[12, 13] Counsel for the Society urge that Zolintakis is precluded from 
asserting that the representations were not material because he interposed 
objections to questions propounded to witnesses for the Society respecting the 
general custom and practice of insurance companies under a given state of facts, 
and questions as to what action the Society would have taken had it been apprised 
oi certain facts. The latter questions were subject to objection. Stewart v. 
American Life Insurance Co., 10 Cir., 89 F.2d 743, 748. The questions with 
respect to the general custom and practice of insurance companies went beyond 
the alleged misrepresentations here involved and embrace assumed facts not 
established by the evidence and were also subject to objection. 

The judgment is reversed with instructions to grant Zolintakis a new trial. 

Reversed. 


WARBENDE v. PRUDENTIAL INS. CO. OF AMERICA. No. 6419. 
Circuit Court of Appeals, Seventh Circuit. May 27, 1938. 
97 Federal Reporter (2d) 749. 
1. SUICIDE. 


In suit on double indemnity riders to life policies, evidence as to whether 
insured, who died from carbon monoxide poisoning after breathing of automo- 
bile exhaust fumes, committed suicide or suffered accidental death, was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. PRESUMPTION. a 

As respects recovery under riders to life policies providing for accidental 
death benefit in addition to face amount of insurance, whether death is acci- 
dental or suicidal is a question of fact to be determined by the jury or court 
from all the evidence, and there is no general presumption of law that death i 
accidental. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

CONTUSION. a ; > ~ 

A “contusion,” within double indemnity riders to life policies which were 
effective, with certain exceptions, only if contusion or wound evidencing external, 
violent, and accidental means of death was visible on exterior of insured’s body, 
included any morbid change in, or injury to, either subcutaneous tissue, or skin, 
producing markings or discolorations visible on exterior of body. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. CONTUSION. 


As respects meaning of “contusion” within double indemnity riders to life 
policies which were effective, with certain exceptions, only if contusion or wound 
evidencing external, violent, and accidental means of death, was visible on 
exterior of insured’s body, it was immaterial whether “contusion” resulted 
directly from operation of “means” on exterior of body or indirectly from 
internal injuries effected by “means.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. WOUND 

A “wound,” within double indemnity riders to life policies which were effec- 
tive, with certain exceptions, only if contusion or wound evidencing external, 
violent, and accidental means of death was visible on exterior of insured’s body, 
meant “lesion” of the body; “lesion” meaning hurt, loss or injury, or any morbid 
change in the structure of organs or parts, hence the diseased or injured region. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
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7. POISONING. 

Scarlet blotches on insured’s skin, evidencing death from carbon monoxide 
poisoning after breathing of automobile exhaust fumes, were “contusions” or 
“wounds” within double indemnity riders to life policies which were effective, 
with certain exceptions, only if contusion or wound evidencing external, violent, 
and accidental means of death was visible on exterior of insured’s body. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

8. ACCIDENTAL MEANS. 

Death from carbon monoxide poisoning after breathing of automobile 
exhaust fumes was “death through external, violent and accidental means,” 
within double indemnity riders to life policies. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

9. VISIBLE WOUND. 

Under double indemnity riders to life policies which were effective only if 
contusion or wound evidencing external, violent, and accidental means of death 
was visible on exterior of insured’s body, except as respects drowning or death 
from internal injuries revealed by autopsy, if internal injuries causing death 
were revealed by autopsy, it was immaterial whether there was visible con- 
tusion or wound, and, if visible contusion or wound existed, it was immaterial 
whether internal injuries were revealed. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

10. BURDEN OF PROOF. 

In suit on double indemnity riders to life policies, beneficiary had burden of 
proving that, as required by riders, insured died from bodily injuries effected 
solely through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Appeal from the District Court of the United States for the Northern 
District of Illinois, Eastern Division; Charles Edgar Woodward, Judge. 

Suit by Emily Fisher Warbende against the Prudential Insurance Company 
of America on double indemnity riders to life policies. From a judgment for 
piaintiff, defendant appeals. 

Affirmed. 

Nathaniel Rubinkam and William §S. Allen, both of Chicago, IIl., for appellant. 

Philip Baim, of Chicago, IIl., for appellee. 

Before Sparks and Treanor, Circuit Judges, and Lindley, District Judge. 

TREANOr, Circuit Judge. 

This is an appeal from a judgment of the District Court in favor of the 
plaintiff rendered in a suit on double indemnity riders attached to two policies in 
which the plaintiff was named as the beneficiary. Each policy provided for the 
payment of $2000 which was termed the “face amount of insurance”; and each 
policy also provided that in event of death by accidental means an additional 
$2000 should be paid to the beneficiary as “accidental death benefits.” The 
instant suit involves only the sum payable in the event of death by accidental 
means. The only provision in the policies of insurance which is material to the 
determination of this appeal is as follows: “ * * * (the Accidental Death Benefit) 
* * * shall be payable in addition to the Face Amount of Insurance imme- 
diately upon receipt of due proof that the death of the Insured occurred * * * 
as a result, directly and independently of all other causes, of bodily injuries, 
effected solely through external, violent and accidental means, of which, except 
in case of drowning or of internal injuries revealed by an autopsy, there is a 
visible contusion or wound on the exterior of the body * * * provided however, 
that no Accidental Death Benefit shall be payable if the death of the Insured 
resulted from suicide, while sane or insane; * * * ” 


The propositions relied upon by defendant, and to which are related all the 
alleged errors of the trial court, may be summed up as follows: (1) The plaintiff 
did not prove that death was not the result of suicide; (2) there was no visible 
contusion or wound on the exterior of the body; (3) there was no proof that 
death resulted from internal injuries which were revealed by an autopsy, and 
(4) the burden was on the plaintiff to prove that death was caused in the manner 
and by the means specified in the double indemnity riders. 

{1l We are of the opinion that the evidence bearing on the question of 
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suicide or accidental death was sufficient to require the trial court to submit that 
question to the jury. 

The insured’s body was found on the floor of his garage at the rear of his 
automobile and about two feet from the exhaust pipe. The body was in a sitting 
posture supported by the rear wall of the garage and wire netting which divided 
the garage into two parking spaces. In the words of one witness, “he was sitting 
flat on the floor with his head kind of slumped and his body all slumped down.” 
The body was discovered in the forenoon of July 3. The insured had left his 
home on the morning of July 1 and had gone to his place of employment. He 
telephoned to his wife at noon, as was his custom, but did not return to the 
house that evening. The garage was a block away from deceased’s house. 
About three o’clock in the afternoon of July lst the insured asked permission 
of his employer to go downtown for the rest of the afternoon. His general 
appearance was as usual. A week or ten days prior to July Ist the insured had 
indicated to his employer that he would like to take his wife on an automobile 
trip. The employer noticed no change in insured’s demeanor during the week 
prior to his death. There was no testimony on which the jury could have 
determined when the insured returned to the garage, but the physical condition 
of the body, when found, was such that it was apparent that death must have 
occurred not later than the evening or night of July Ist or early in the morning 
ot July 2nd. 

The automobile engine was not running when the body was discovered, but 
the key was in the ignition lock and the gas tank was half full. One witness testified 
that the ignition switch was on and another testified that it was turned off. The 
deceased’s coat and hat were lying on the seat of the automobile. It may be 
that the insured sat down on the floor of the garage and inhaled the exhaust 
fumes for the purpose of causing his death. But the facts are not inconsistent 
with a reasonable hypothesis of accident; and we cannot say that the hypothesis 
suggested in plaintiff’s brief is unreasonable.” 

The conclusion is inevitable that the deceased’s death was caused by carbon 
monoxide poisoning; and the only reasonable inference from the evidence is that 
the poisoning resulted from the inhaling of fumes which came from the exhaust 
pipe of the automobile. But the condition and position of the body and the 
physical facts and circumstances existing at the time of the discovery of the 
body do not compel the inference that the insured deliberately inhaled the 
exhaust fumes for the purpose of causing his death. And the activities and 
conduct of the insured immediately prior to his death tend to show an absence 
of any formed intention to take his own life and the absence of any reason or 
motive for such an act. 

|2] Whether death is accidental or suicidal is a question of fact to be 
determined by the jury or court from all the evidence; and there is no general 
presumption of law that death is accidental. The Supreme Court of Illinois 
has held that when the evidence shows that the condition of the deceased prior 
to his death is such as to show no reason or motive for self-destruction, there 
is a presumption that the deceased did not take his own life. In Wilkinson v. 
Etna Life Insurance Company,’ the opinion of the court sets out some of the 
evidence which related to the question of the manner of death of the deceased, 
and added the following statement (pages 211, 212, 88 N.E. page 552): “In addi- 
tion to those facts the plaintiff, in support of the theory that Wilkinson’s injuries 
were accidental and not self-inflicted, had the right to invoke the presumption 
that men in the condition in which the evidence showed Wilkinson to be just 
prior to his injury do not ordinarily take their own lives. In the Weise Case 


1“The fact that the insured before going to the rear of the car took off his hat and coat and 
placed them neatly in the car, and having gone to the rear of the car, placed newspapers on the 
floor where he was going to sit, is certainly not indicative of the actions of a person about to 
commit suicide. It does not seem reasonable that a man about to commit suicide would be so 
meticulous about his clothing, and take such precautions to keep them from becoming soiled, 
especially if he did not intend to be alive to wear them again. The evidence disclosed that there 
was only about a foot and a half between the car and the wire mesh, and that the car was closer 
to the other end of the stall and the insured, it appeared, was a big man about 6 feet tall and 
weighing about 200 pounds. It does not seem reasonable that a large man would squeeze through 
a narrow aperture and burden himself with such inconvenience, and then put newspapers on the 
floor and sit on the hard concrete, if as appellant contends he were going to commit suicide, when 
he could have accomplished such an intention by sitting comfortably in his car.” (Quoted from 
Appellee’s brief.) 

7240 Ill. 205, 211, 88 N.E. 550, 25 L.R.A.,N.S., 1256, 130 Am.St.Rep. 


269. 
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[Fidelity & Cas. Co. v. Weise] (182 Ill. 496) on page 498 [55 N.E. 540] this court 
said: ‘The presumption of the law is that all men are sane and possessed of 
the love of life, are animated by the instincts of self-preservation and the 
natural desire to avoid personal injuries and death. This presumption, in the 
absence of countervailing proof, may be sufficient, within itself, to establish 
prima facie that death occurred otherwise than by self-destruction and to cast 
upon the defendant company the burden of producing evidence on the point.’ 
While this presumption is a rebuttable presumption and may be overcome by 
proof, when not rebutted by proof or the circumstances in evidence surrounding 
the death, such presumption, when taken with the admission that the injuries 
which caused death were violent and external, is sufficient to require the court 
to submit to the jury the question whether the injuries which caused the death 
of Wilkinson were accidental or self-inflicted.” 

[3] It is our opinion that there was sufficient evidence to creat a question 
of fact for the jury on the issue of accidental death or suicide; and the jury 
having found in favor of the plaintiff on this issue, we cannot disturb that finding. 

The evidence discloses that there were scarlet blotches on the skin of the 
face and on the trunk and extremities of the deceased, and that these scarlet 
blotches were characteristic of carbon monoxide poisoning.’ The blotches con- 
stituted visible marks on the exterior of the body and were evidence that the 
bodily injuries, which resulted in death, were effected by carbon monoxide 
poisoning. But the defendant contends that the scarlet blotches were not 
contusions or wounds within the meaning of those words as used in the policy. 
In the case of Mutual Life Insurance Company v. Schenkat*‘ this court had 
occasion to construe the words “contusion or wound” in an accidental death 
provision which required that there be “evidence by a visible contusion or wound 
on the exterior of the body.” ‘In that case death had been caused by sodium 
fluoride poison. The stipulation of facts recited: “* * * lips and tongue 
swollen; became pale; body discolored, * * * ” This court concluded that the 
foregoing physical marks satisfied the requirement of “evidence by visible 
contusion or wound on the exterior of the body.” In reaching such conclusion 
this court cited and quoted with approval from the case of Thompson v. Loyal 
Protective Association.’ In the policy which was involved in the Thompson 
Case there was a provision that “ * * * the injury includes only the result of 
external violent and accidental means leaving on the body marks of contusions 
or wounds visible to the naked eye.” The trial court had instructed the jury that 
in legal medicine the word “wounds” meant “injuries of every description that 
affect either the hard or soft parts of the body,” and that it comprehended 
“bruises, contusions, fractures, luxations, etc.,” and that “in law the word means 
any lesion of the body.” The Supreme Court of Michigan held that the trial 
court’s instruction correctly stated the meaning of the word “wounds.” And it 
appears from the facts of that case that the contusion or wound consisted of a 
“discoloration of the skin, swelling and redness over the right kidney and hip;” 
and there was no contention that the “contusion or wound” was caused by the 
impact of any solid body upon the body of the deceased. 

[4, 5] It is true that “contusion,” etymologically considered, suggests an 
injury which is the result of the impact of a blow upon the exterior of the body. 
But for the purpose of our present inquiry the meaning cannot be so restricted. 
It is obvious that the purpose of requiring that there be a “visible contusion or 
wound on the exterior of the body” is to have visible, physical evidence of the 
operation of the “external, violent and accidental means,” which are alleged to 


3“The causes of blotches of this kind is usually carbon monoxide. It is an odorless gas. 
It affects the body by combining with the hemoglobin that is contained in the red blood cells in 
the blood and produces carbon monoxide hemoglobin. It prevents the red blood cells from carry- 
ing oxygen, and without the oxygen the organism dies.” (Testimony of Dr. Kiley, Coroner's 
physician of Cook County). ; 

“A person who had died from carbon monoxide poisoning we observe a very peculiar char- 
acteristic, scarlet color of the skin and mucous membrane, which is due to the fact that the blood 
has become a carbon monoxide mixture in the hemoglobin with which it is united. It appears 
more or less evenly throughout the entire surface of the body.” (Testimony of Dr. 
Tenney.) 

47 Cir., 62 F.2d 236. 

5167 Méch. 31, 132 N.W. 554, 557. 

®In Webster’s New International Dictionary the word “contusion” is defined as follows: 
“A bruise; an injury attended with more or less disorganization of the subcutaneous tissue and 
effusion of blood beneath the skin, but without breaking of the skin.” 
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have effected the bodily injuries. In our opinion “visible contusion,” as used in 
the policy, includes any morbid change in, or injury to, either the subcutaneous 
tissue, or the skin, which produce markings or discolorations that are visible 
upon the exterior of the body. It is not material whether the “visible contusion” 
results directly from the operation of the “means” upon the exterior of the 
body, or indirectly from internal injuries which are effected by the action of the 
“means.” “The accidental operation of external means may be wholly internal,” ' 
and yet the internal injuries may extend to the subcutaneous tissue or into the 
layers of the skin. The visibility of the “contusion” may be due to the discolora- 
tion either of the injured tissue under the skin, or of the injured skin itself, or 
of both. 

The scarlet blotches which were upon the exterior of the body of the insured 
were caused by the action of the carbon monoxide and were connected with the 
“internal injuries” which resulted in the death of the insured. When carbon 
monoxide is inhaled into the lungs it passes into the blood and combines with 
the hemoglobin contained in the red blood cells and cuts off the supply of oxygen 
to tissue cells. According to medical testimony the scarlet blotches were the 
result of death and decomposition of tissue cells, the death and decomposition 
of the cells resulting from the absence of oxygen in the red blood, cells. 

[6] The Supreme Court of Illinois has had occasion to discuss and define the 
word “wounds.”* It was stated in the opinion that “in law the word means 
lesion of the body, and the correct definition of a lesion is a hurt, loss or injury.” 
The word “lesion” is defined in Webster’s New International Dictionary as “Any 
morbid change in the structure of organs or parts; hence the diseased or injured 
region.” The Illinois Supreme Court’s definition of “wound” excludes the 
necessity of a breaking or cutting of the skin and is broad enough to include 
an injury to the subcutaneous tissue and to the skin, which has resulted from 
carbon monoxide poisoning and is revealed by scarlet blotches. 

[7] We are of the opinion that the scarlet blotches were visible contusions 
cr wounds within the intent and meaning of the accidental death provisions in 
the policies. 

[8] Death from carbon monoxide poisoning which results from the inhalation 
of carbon monoxide is death “through external, violent and accidental means,” 
within the intent and meaning of the policies under consideration. The Supreme 
Court of Illinois, in Healey v. Mutual Accident Association,’ held that death 
by accidentally taking and drinking poison is a death produced by bodily injuries 
resulting from “external, violent, and accidental means.” In reaching that con- 
clusion the court relied upon, and approved, decisions which had held that death 
from drowning, or from inhaling gas, was the result of injury received by 
external and violent means.” The decisions of this and other Federal Circuit 
Courts of Appeals are in accord.” 

We conclude that the evidence was sufficient to support a finding that the 
plaintiff furnished “due proof that the death of the insured occurred * * * as a 
result directly and independently of all other causes, of bodily injuries, effected 


™ Miller v. Fidelity & Casualty Co., C. C., 97 F. 836, 837. “The taking of poison; * * * 
the inhaling of gas; * * * under ordinary circumstances are all accidental means by which bodily 
injuries are produced through which death sometimes results.” Christ v. Pacific Mutual Life 
Ins. Co., 312 Til. 525, 531, 144 N.E. 161, 163, 35 A.L.R. 730. 


8 People v. Durand, 307 Til. 611, 624, 139 N.E. 78, 83. “In medicine the word wounds 
means injuries of every description that affect either the hard or soft parts of the body, and it 
comprehends bruises, contusions, fractures, luxations, etc. In law the word means any lesion of 
the body, and the correct definition of a lesion is a hurt, loss or injury. 2 Pope’s Legal Defini- 
tions, 1684; Thompson v. Loyal Protective Ass’n, 167 Mich. 31, 132 N.W. 554. Under the sta- 
tute of 9 Geo. IV, (chapter 21, § 12,) it has been held in England that in criminal cases to make 
a wound there must be an injury to the person by which the skin is broken through. 2 Bouvier’s 
Law Dict. p. 851. The decisions under this statute have no binding force in this state, as the 
statute in question was never the law in this state.” 


9133 Ill. 556, 25 N.E. 52, 9 L.R.A. 371, 23 Am.St.Rep. 637. 


10“Tt is firmly established that an injury or death caused by the unconscious or involuntary 
inhalation of poisonous gases, is an injury or death caused by accidental means. * * *”’ Cantrall 
v. Great American Casualty Co., 256 Ill. App. 47, 50. See, also, Mutual Accident Association 
of the Northwest v. Tuggle, 39 IllApp. 509; Pixley v. Illinois Commercial Men’s Association, 
195 Tll.App. 135; Sturm v. Employers’ Liability Assurance Corporation, Ltd., 212 Ill.App. 354. 

"Mutual Life Insurance Co. of New York v. Schenkat, 7 Cir, 62 F.2d 236; 
Metropolitan Life Ins. Co. v. Broyer, 9 Cir., 20 F.2d 818; Standard Accident Ins. Co. v. Van 
Altena, 7 Cir., 67 F.2d 836; Wells Fargo Bank & Union Trust Co. v. Mutual Life Ins. Co. of 
New York, D.C., 8 F.Supp. 916; Fidelity Mutual Life Ins. Co. v. Powell, 4 Cir., 74 F.2d 525. 
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solely through external, violent and accidental means, * * * ” And in view of 
our construction of the language, “visible contusion or wound on the exterior 
oi the body,” unquestioned evidence established that there were visible con- 
tusions and wounds upon the exterior of the body which were evidence of the 
“means” and were the result of the bodily injuries which were effected by the 
“means.” 

[9, 10] The provision in the policy, “of which, except in case of drowning or 
of internal injuries revealed by an autopsy there is a visible contusion or wound 
on the exterior of the body,” evidently is intended to require that the fact of 
“external, violent and accidental means” be evidenced by “a visible contusion 
cr wound on the exterior of the body,” except in case of Seeaine or of internal 
injuries which are revealed by an autopsy. That is, if the internal injuries, 
which cause death, are revealed by an autopsy, it is immaterial whether there 
is a visible contusion or wound upon the exterior of the body. But if there is 
a visible contusion or wound on the exterior of the body which evidences “the 
means,” it is immaterial whether “internal injuries” be revealed by an autopsy 
or by other satisfactory evidence. The provision “except in case of drowning or 
of internal injuries revealed by an autopsy” does not impose a burden upon the 
claimant, but when there are internal injuries revealtd by an autopsy the provi- 
sion Telieves the claimant of any disadvantage in making proof of the claim in case 
the “means” have not caused a contusion or wound on the exterior of the body. 
Of course, in either case, the plaintiff must establish that the “bodily injuries,” 
which cause death, are effected solely through external, violent and accidental 
means. 

In view of the foregofng it is not material whether there was proof of an 
autopsy, and it is unfiecessary to consider the alleged errors of the trial court in 
refusing to give certain proffered instructions on the subject of autopsy, and 
in excluding evidence which was offered for the purpose of defining an autopsy. 

The judgment of the District Court is 

Affirmed. 


NEW YORK LIFE INS. CO. v. CALHOUN. No. 11051. 


Circuit Court of Appeals, Eighth Circuit. July 13, 1938. 
97 Federal Reporter (2d) 896. 
MATERIALITY. 


Under law of Missouri, untrue statements in application for life policy not 
relating to matters which contributed to death of insured are immaterial. Mo.St. 
Ann. § 5732, p. 4373. 

(For other cases, see Insurance, Dec. Dig. § 255.) 

MISREPRESENTATION. 

A representation contained in application for life policy and upon which a 
suit for rescission of policy is based must be false in fact in Missouri. 

(For other cases, see Insurance, Dec. Dig. § 254.) 

AMBIGUITY. 

The ambiguities of a question in an application for life insurance are to be 
construed strictly against the insurance company framing the question. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. SUFFERING. 

An applicant for life policy not knowing of dilated condition of blood vessels 
of esophagus and not experiencing pain as a result of such condition truthfully 
answered question in life policy application as to whether he had ever suffered 
from a disease of the blood vessels by giving a negative answer, and insurer 
was not entitled to rescission of policy on ground that answer was false, since the 
word “suffer” connotes some painful or distressful condition of which the insured 
must be conscious. 

The word “suffer” means to have the feeling or sensation that arises 
from the action of something painful, distressing or the like; to feel 

or endure pain; to endure or undergo, without sinking; to support; to bear 

up under; to be affected by; to sustain; to experience; to feel pain, 

physical or mental. The customary use of the word indicates some 

experience of conscious pain. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 
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Appeal from the District Court’ of the United States for the Eastern 
District of Missouri; George H. Moore, Judge. 

Suit in equity by the New York Life Insurance Company against Beulah 
C, Calhoun for the cancellation and rescission of a life policy and for an injunction 
restraining the defendant from bringing an action on the policy. From a decree 
of dismissal, the plaintiff appeals. 

Affirmed. 

Vincent L. Boisaubin, of St. Louis, Mo. (James C. Jones and James C. 
Jones, Jr., both of St. Louis, Mo., Louis H Coe of New York City, and Jones, 
Hocker, Gladney & Grand, of St. Louis, Mo., on the brief), for appellant. 

William R. Genfry, of St. Louis, Mo. (John W. Calhoun, of St. Louis, Mo., 
on the brief), for appellee. 

Before Gardner, Woodrough, and Thomas, Circuit Judges. 

Tuomas, Circuit Judge. 

This is a suit in equity brought by the New York Life Insurance Company 
seeking the cancellation and rescission ot a life insurance policy issued by the 
company upon the life of William J. Calhoun, and asking that the defendant, 
the beneficiary named in the policy, be enjoined from bringing action thereon. 
The suit was commenced after the death of the insured, but before the expiration 
of the period of incontestability provided in the policy. The grounds for the relief 
demanded are the alleged false and fraudulent answers of the insured to certain 
questions in the application, which the company relied upon as true when it issued 
the policy. The district heard testimony, made findings of fact and conclusions 
of law, and entered a decree dismissing the petition. From that decree the 
insurance company appeals. 

[1] The application, which by the terms of the policy is a part of the contract, 
was made by the insured on January 24, and 25, 1934. The petition alleges that 
this application contained sundry false and untrue statements and representations. 
Most of such alleged untrue statements now appear to be immaterial under the 
law of Missouri, because they do not relate to matters which contributed to the 
death of the insured. Section 5732, R.S.Mo.1929, Mo.St.Ann. § 5732, p. 4373; 
Kern v. Supreme Council American Legion of Honor, 367 Mo. 471, 67 S.W. 
252; Houston v. Metropolitan Life Ins. Co., Mo.App., 97 S.W.2d 856. 

The appellant relies in this court upon the alleged falsity of the answers to 
the following questions contained in the application signed by the insured: 

“7E. Have you ever raised or spat blood? 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of * * * (b) the heart, blood vessels or lungs * * * ?” 

The answer to each question was “No.” 

The insured died on December 1, 1935, as the direct result of internal hem- 
orrhages occurring on that date and the preceding day. An autopsy performed 
after death disclosed aneurysmal varices or varicose veins in the lower part of 
the esophagus. The term aneurism, as applied to a vein or artery, refers to a 
portion of such vein or artery which has become so dilated or distended that it is 
liable to rupture and result in hemorrhage. That, it was discovered, is what 
happened and caused insured’s death. 

Varicose veins are frequently found in various parts of the body, particularly 
in the lower parts of the legs; but they rarely occur in the esophagus. The 
medical witnesses for both parties agreed that a man having varicose veins in 
the esophagus could hot possibly know that they were there. The condition is 
congenital, and the dilation or distention of the veins to a point where they 
rupture is usually a long time in developing. One of the medical witnesses testi- 
fed that in his opinion this process of development had been going on in the 
veins of insured’s esophagus for perhaps ten years before the rupture occurred 
causing his death. 

[2] The determining issue in this case is whether or not the insured’s answers 
to the questions in the application were false. Appellant and appellee differ as 
to whether an innocent misrepresentation will, under the law of Missouri, avoid 
the policy. But it is not disputed that the representation upon which a_suit for 
rescission is based must be false in fact. See Kirk v. Metropolitan Life Ins. 
0., 336 Mo. 768, 81 S.W.2d 333; Kern v. Supreme Council American Legion of 
Honor, 167 Mo. 471, 67 S.W. 252; De Valpine v. New York Life Ins. Co., Mo.App., 
105 S.W.2d 977; Houston v. Metropolitan Ins. Co., Mo.App., 97 S.W.2d 856. 
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(3, 4) The burden was upon the company to establish the falsity of the state- 
ments in the application by clear and convincing evidence. Metropolitan Life Ins. 
Co. v. Underwood, 301 Mo. 87, 256 S.W. 232, 236. The presumption is that the 
finding of the court is correct. Tyronza Special School District v. Speer, 8 Cir., 
94 F.2d 825; Fidelity & Casualty Co. v. Phelps, 4 Cir., 64 F.2d 233. 

The court found that the insured never at any time prior to the making of the 
application for the policy vomited blood; and that in the application he made no 
iraudulent or untrue representations of any matter which in any wise contributed to 
cause his death. 

[5] The appellant insists that the negative answer to the first question, “Have 
you ever raised or spat blood?” is false, and that the court erred in finding it to be 
true. The contention is that the evidence shows that insured raised blood on 
November 2, 1933, prior to the date of the application for the policy. The insured 
was ill at that time and vomited, but the evidence fails to sustain the burden cast 
upon appellant to show that the vomitus contained blood. The evidence does sup- 
port the finding of the district court that the answer was not false. 

Appellant also attacks the court’s finding that the insured was truthful in 
answering “No” to the other question: “Have you ever consulted a physician or 
practitioner for or suffered from any ailment or disease of * * * the heart, blood 
vessels or lungs?” It is clear that at the time the answer was given the insured had 
a dilated condition of the blood vessels of the esophagus, and it is equally clear 
that he had not consulted any physician or practitioner with reference to such con- 
dition for the reason that he had no knowledge of its existence. If we assume 
that the dilated or extended condition of the blood vessels amounted to an ailment, 
although no rupture had occurred at the time the application for the policy was 
made, the truth or falsity of the answer depends upon the meaning to be given to 
the word “suffered” as used in the question. If it is used to apply to an unknown 
and unrealized condition the answer was untrue. On the other hand, if the word 
suffered connotes some painful or distressful condition of which the insured must 
be conscious, the answer was true. 

[6-8] Since this pivotal word is not defined either in the policy or the applica- 
tion Tt is permissible tor the court to take judicial notice of its meaning as given in 
standard works such as dictionaries. Northwestern Nat. Life Insurance Co. v. 
Banning, 8 Cir., 63 F.2d 736. Webster's New International Dictionary defines the 
word suffer as, “1. To have the feeling or sensation that arises from the action of 
something painful, distressing or the like; to feel or endure pain. 2. To endure or 
undergo without sinking; to support; to bear up under. 3. To be affected by: to 
sustain; to experience.” The Standard Dictionary: “To feel pain, physical or 
mental.” Plainly the customary use of the word indicates some experience of 
conscious pain. If the word, as used in the application, may also include the idea 
of some latent painless defect, such as the life long condition of the esophagus of 
insured, then the word “suffered” is ambiguous. It is a familiar doctrine that the 
ambiguities of a question in an application for insurance are to be construed strictly 
against the insurance company, which framed the question. Wharton v. A&tna Life 
Ins. Co., 8 Cir., 48 F.2d 37; Ocean Accident & Guaranty Corp. v. Rubin, 9 Cir., 73 
F.2d 157, 96 A.L.R. 412; Houston vy. Metropolitan Life Ins. Co., Mo.App., 97 
S.W.2d 856. The evidence amply sustains the finding of the lower court to the 
effect that insured answered the question truthfully when the common meaning of 
the word “suffered” is considered and applied. The insurance policy, therefore, can 
not now be cancelled and rescinded because the word may have another and 
broader meaning. 

In this view of the case it is unnecessary to decide the question of whether 
under the Missouri law an innocent misrepresentation in an application for life 
insurance is sufficient to avoid the policy. Appellant failed in the trial court to 
sustain the burden of proving that the representations were false. 

The decree is affirmed. 


OSTROFF et al. v. NEW YORK LIFE INS. CO. No. 1267-Y. 
District Court, S. D. California, Central Division. June 17, 1938. 
23 Federal Supplement 724. 
5. PLACE OF PERFORMANCE. 
Where a life policy which was presumably delivered in California to a resi- 
dent of Los Angeles provided that payment of premiums and payment of benefits 
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which would constitute the performance of the contract should take place in the 
state of New York, the law of the state of New York would govern California 
federal court’s determination of whether the policy containing incontestable 
clause could be contested upon ground of fraud after éxpiration of contestable 
period. Civ.Code Cal. § 1646. 

(For other cases, see Insurance, Dec. Dig. § 147[3].) 
7. PLACE OF PERFORMANCE. 

Public policy is not violated by a specific provision of an insurance contract 
making the law of another state or of a foreign country applicable to a life policy. 

(For other cases, see Insurance, Dec. Dig. § 147[4].) 

&§ INCONTESTABILITY. 

Under New York law, incontestability clauses providing that policy shall be 
incontestable after two years except for nonpayment of premiums, and except 
as to provisions and conditions relating to disability and double indemnity 
benefits, do not preclude a contest of the disability and double indemnity pro- 
visions of policy upon the ground of fraud after the expiration of the contestable 
period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

y. PLACE OF CONTRACT. : 

In a federal court action in California to determine the rights of an insurer 
to contest and rescind a life policy for fraud after the expiration of contestable 
period provided by the policy, the court was bound to apply the New York law 
under which the policy could be contested and not the California law under 
which the policy would be incontestable, where the policy provided that payment 


of premiums and of benefits would take place at insurer’s home office in New 
York. Civ.Code Cal. § 1646. 


(For other cases, see Insurance, Dec. Dig. § 147[3].) 


Action by Jack Ostroff, formerly known as Jacob Ostrofsky, and others 
against the New York Life Insurance Company for declaration as to the right 
of the defendant to contest a life insurance policy containing total and permanent 
disability and double indemnity clauses upon the ground of fraudulent represen- 
tations and a declaration of the defendant’s right to rescind the policy. The case 
was removed to the federal court from a state court. 

Judgment in accordance with opinion authorizing the defendant to contest 
the policy. 

Halverson & Halverson (by George Halverson), all of Los Angeles, Cal., for 
plaintiffs. 

Meserve, Mumper, Hughes & Robertson (by Shirley E. Meserve), all of 
Los Angeles, Cal., for defendants. 

YaNKwicH, District Judge. 

The action, originally begun in the state courts and removed here, seeks a 
declaration as to the rights of the plaintiffs, who are the insured and the benefici- 
aries, under a policy of life insurance issued on July 23, 1929, by the defendant in 
the sum of $25,000, containing the usual total and permanent disability and double 
indemnity clauses. The insured, Jack Ostroff, alleges that he became totally and 
permanently disabled on August 19, 1931. After making due proof, the defendant 
paid him the disability payments called for by the policy from that date to the 
19th day of August, 1936. It then ceased to make further payments and claimed 
the right to rescind the policy upon the ground of fraudulent representation made 
by the insured. A declaration of the right of the defendant to contest the policy 
upon that ground and rescind is sought. 

The declaration turns upon the effect to be given to the incontestability clause 
in the policy which reads: 

“Incontestability. This Policy shall be incontestable after two years from its 

date of issue except for nonpayment of premium and except as to provisions and 
conditions relating to Disability and Double Indemnity Benefits.” 
_ [1] Under the recent decisions of the Supreme Court in Erie Ry. Co. v. 
Tompkins, 1938, 58 S. Ct. 817, 82 L.Ed. —, and Ruhlin v. New York Life Ins. Co., 
1938, 58 S.Ct. 860, 82 L.Ed. —, the interpretation of contracts of insurance is 
governed by state law. 

[2, 3] The contract here was presumably delivered in California and, ordinarily, 
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the law of California would govern. Mutual Life Ins. Co. v. Johnson, 1934, 293 
U.S. 335, 55 S.Ct. 154, 79 L.Ed. 398; Ruhlin v. New York Life Ins. Co., 1938, 
58 S.Ct. 860, 82 L.Ed. California courts and our own Circuit Court of Appeals 
cos held that an incontestability clause of this character is a statute of limitations 
which forbids a — on the ground of fraud, after the expiration of the period. 
a Life Ins. Co. v. Margolis, 1936, 11 Cal.App.2d 382, 53 P.2d 1017; Coodley 

New York Life ae Co., 1937, 9 Cal.2d 269, 70 P.2d 602; New York Life Ins. 
Co. v. Kaufman, 9 Cir., 1935, 78 F.2d 398; Stroehmann y. Mutual Life Ins. Co., 
1937, 300 U.S. 435, 57 S.Ct. 607, 81 L.Ed. 732. Were it not for the mandatory 
effect of Erie Ry. Co. v. Tompkins, 1938, 58 S.Ct. 817, 82 L.Ed. —, and Ruhlin 
v. New York Life Ins. Co., 1938, 58 S.Ct. 860, 82 L.Ed. —, which overruled a 
precedent of almost hundred years’ standing, we could decide the matter according 
to general principles and without regard to state law. However, we are now for- 
bidden by these decisions to have any resort to that illusory federal common law 
which the decision in Swift v. Tyson, 1842, 16 Pet. 1, 10 L.Ed. 865, had created and 
we are bidden, in determining the substantive rights of parties, to apply and follow 
not only the statutory law of the state but the general common law principles 
declared by the highest courts of the state, as well. For a critique of these 
decisions, see Arthur J. Schweppe, What Has Happened to Federal Jurisprudence, 
1938, 24 A.B.A. Journal 421. 

|4] Under the law of California, a contract must be interpreted according to 
law and usage of the place where it is to be performed. California Civil Code, 
Sec. 1646; Progresso Steamship Co. v. St. Paul Fire & Marine Insurance Co., 
1905, 146 Cal. 279, 79 P. 967. 

The policy of insurance, while presumably delivered in California to a resident 
of l.os Angeles, contained the following clauses: 

“Payment of Premiums. All premiums are payable on or before their due 
date at the Home Office of the Company or to an authorized agent of the Company, 
but only in exchange for the Company’s official premium receipt signed by the 
President, a Vice-President, a Second Vice-President, a Secretary or the Treas- 
urer of the Company, and countersigned by the person receiving the premium. No 
person has any authority to collect a premium unless he then holds said official 
premium receipt. * * * 

“The Contract * * * All benefits under this Policy are payable at the Home 
Office of the Company in the City and State of New York.” 

[5] The payment of the premiums, which is the consideration for the policy, 
and the payment of the benefits, which is the obligation to be performed by the 
defendant upon the happening of certain contingencies, constitute the performance 
of the contract. As under the agreement of parties, this performance is to take 
place in the State of New York, the law of that state must govern. 

[6-8] These clauses take the policy of insurance out of the general rule which 
calls for the application of the law of the State where the policy is delivered. 
They are specific provisions calling for performance at a particular place. The 
contract thus becomes a contract governed by the law of the place of perform- 
ance,— that is, New York. California Civil Code, Sec. 1646; Flittner v. Equitable 
Life Assur. Soc., 1916, 30 Cal.App. 209, 157 P. 630. Courts have applied, without 
deviation, the law of the place of performance when the parties, by their agree- 
ment, have designated a special place of performance. Pritchard v. Norton, 1882, 
106 U.S. 124, 1 S.Ct. 102, 27 L.Ed. 104; Deutsche Bank Filiale Nurnberg V. 
Humphrey, 1926, 272 U.S. 517, 47 S.Ct. 166, 71 L.Ed. 383; Zimmermann v. 
Sutherland, 1927, 274 U.S. 253,, 47 S.Ct. 625, 71 L.Ed. 1034; Tarbox v. Childs, 
1896, 165 Mass. 408, 43 N.E. 124; Utah State National Bank v. Smith, 1919, 180 
Cal. 1, 179 P. 160; Pratt v. Dittmer, 1921, 51 Cal.App. 512, 197 P. 365. Public 
policy is not violated even by a specific provision making the law of another state 
or of a foreign oonniey applicable to a policy of insurance. Boole v. Union 
Marine Ins. Co., 1921, 52 Cal.App. 207, 198 P. 416. The courts of New York have 
ruled that incontestability clauses of this type do not preclude a contest upon the 
ground of fraud after the a of the contestable period. Steinberg v. New 
York Life Ins. Co., 1933, 263 N.Y. 45, 188 N.E. 152, 153, 90 A.L.R. 642; Manhattan 
Life Ins. Co., 3 Cir., 1937, 93 F.2d 416. Hence a conflict exists between New York 
Life Ins, Co. v. Schwartz, 1937, 274 N.Y. 374, 9 N.E.2d 16; Ruhlin v. New York 
and California law. And we are bound to apply the law of New York. 

[9] Declaration will, therefore, be for the defendant that the defendant may 
contest the policy upon the ground of fraud, rescind the same upon the proof of 
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fraud, and require that the insured continue to pay the premiums under the policy. 

Findings and judgment to be prepared by the defendant under Rule 44. The 
findings are to state specifically, however, that the Court does not pass on the 
question of the existence or non-existen¢e of total and permanent disability or upon 
the existence or non-existence of fraud in inducing the execution of the policy, 
but merely determines that fraud, if it exists, may be asserted against the claim of 
plaintiffs, notwithstanding the incontestability clause in the policy. 

Exception to the plaintiffs. 

COLUMBIAN MUT. LIFE INS. CO. v. CARTER. No. 26785. 
Court of Appeals of Georgia, Division No. 1. June 30, 1938. 
197 Southeastern Reporter 925. 
3. SURRENDER VALUE. 

In action to recover cash surrender value of life policy, petition alleging that, 
upon application for cash value sued for, insurer refused payment because an assess- 
ment had-been levied against the policy in amount of the cash value, was subject to 
general demurrer where there were no allegations showing that insurer had no 
authority to make assessment. 

(For other cases, see Insurance, Dec. Dig. § 370.) 
t+ SURRENDER VALUE. 

The failure of an insurer to pay on demand the alleged cash surrender value of 
a life policy would not authorize an action for breach of a contract for recovery of 
the premiums paid under the policy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Error from Superior Court, Peach County; Malcolm D. Jones, Judge. 

Action to recover cash value of a life policy by Leonard Carter against Colum- 
bian Mutual Life Insurance Company. Judgment for the plaintiff, and defendant 
brings error. 

Reversed. 

Heyman & Heyman and C. E. Gregory, Jr., all of Atlanta, for plaintiff in error. 

Geo. B. Culpepper, Jr., of Fort Valley, for defendant in error. 

Syllabus Opinion by the Court. 

Guerry, Judge. 

[1-3] 1. In an action upon an alleged contract, the petition should affirmatively 
disclose (when construed most strongly against the pleader), among other things, 
(1) the existence of the contract, (2) the failure of the defendant to perform some 
obligation due the plaintiff thereunder, and (3) consequent damage to the plaintiff. 
It is not necessary for the plaintiff to anticipate and negative any possible defense 
that the defendant may have to the contract sued on, yet, where the plaintiff in his 
petition does anticipate a possible defense by the defendant, it must be effectually 
avoided, or the petition is subject to general demurrer. James v. Maddox, 153 Ga. 
208, 111 S.E. 731; Smith v. Scarborough, 182 Ga. 157, 185 S.E. 105: Simpson v. 
Jones, 182 Ga. 544, 547, 186 S.E. 558; Chance v. Commercial Credit Co., 30 Ga.App. 
543, 118 S.E. 465; Davis v. Farmers’ & Traders’ Bank, 36 Ga.App. 415, 136 S.E. 
816; Williams v. Seaboard Air-Line R. Co., 165 Ga. 655, 141 S.E. 805. Thus, in an 
action on a contract of insurance (attached to and made a part of the petition) for 
recovery of its cash value as shown by a table contained therein, which policy pro- 
vides in part that “The Columbian Mutual Life Assurance Society [taken over by 
and merged with the defendant] is incorporated as a Fraternal Beneficiary Society 
under the laws of the State of Mississippi * * * and full compliance with the con- 
stitution and laws of the society, now exisiting or as hereafter legally amended, on 
the part of the assured is a condition precedent to any liability of the society here- 
under,” and where the petition alleges that upon application of plaintiff for the cash 
value sued for, the defendant company refused payment because an assessment had 
heen levied against the policy in the amount of the cash value, and it is not alleged 
either in general or specific terms that the defendant had no authority to make such 
assessment, and does not affirmatively appear from the allegations of the petition 
and the contract attached thereto that the defendant had no such authority, and 
where the plaintiff contents himself with the mere allegation that “he is willing to 
surrender the policy for cancellation upon payment to him by the company of the 
cash surrender value of said policy,” the petition is subject to general demurrer. 

[4] 2. The mere failure of the insurer to pay, upon demand, the alleged cash- 
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surrender value of the insurance contract, as stipulated therein, does not authorize 
an action for a breach of the contract for a recovery of the premiums paid there- 
under. Farrow v. State Mutual Life Ins. Co., 22 Ga.App. 540, 96 S.E. 446; Moore 
v. Prudential Insurance Co., 56 Ga.App. 356, 192 S.E. 731. 

3. Under the above rulings both counts of the petition were subject to general 
demurrer, and the action should have been dismissed. 

Judgment reversed. 

Broyles, C. J., and MacIntyre, J., concur. 


SANDERS v. METROPOLITAN LIFE INS. CO. Gen. No. 39856. 

Appellate Court of Illinois. First District. Third Division. June 29, 1938. 

16 Northeastern Reporter (2d) 145. 
CONSULTATION. 

In beneficiary's action on life policy to recover benefits for death of insured 
gasoline station attendant who died on August 11, 1933, evidence supported jury's 
finding that it was not shown that attendant was suffering from tuberculosis on 
October 11, 1932, when he signed an application for reinstatement reciting that he 
was in sound health and that since date of policy he had had no illness or injury 
and had not consulted a physician, and hence beneficiary was entitled to recover 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Superior Court, Cook County; Walter T. O'Malley, Judge. 

Action on a life policy by Elsie Sanders, beneficiary, against the Metropolitan 
Life Insurance Company. There was a verdict for plaintiff for $1,500, the amount 
of the death benefits under the policy, defendant’s motion for judgment notwith- 
standing the verdict was sustained, and from a judgment for plaintiff for $155, 
plaintiff appeals. 

Judgment reversed and judgment entered for plaintiff for $1,500. 

Frank E. Gettleman, Julius S. Neale, and Clarence T. Morse, all of Chicago, 
for appellant. 

Hoyne, O’Connor & Rubinkam and William S. Allen, all of Chicago, for 
appellee. 

Hatt, Justice. (Publish abstract only.) 


SOLOMON v. FRANKLIN LIFE INS. CO. OF SPRINGFIELD, ILL. 
Gen. No. 9101. 
\ppellate Court of Illinois. Third District. April 20, 1938. 
As Modified on Denial of Rehearing July 26, 1938. 
16 Northeastern Reporter (2d) 249. 
RESERVE. 

Evidence held insufficient to authorize beneficiary’s recovery of proceeds of 
defaulted life policies on ground that the reserve, after deducting interest which 
policies provided was payable in advance, would extend automatic term insurance 
beyond date of insured’s death. Smith-Hurd Stats. c. 73, § 263, as enacted in 1907 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal from Circuit Court, Sangamon County; L. E. Stone, Judge. 

Action by George WW. Solomon against the Franklin Life Insurance Company 
of Springfield, Ill., on life insurance policy wherein plaintiff was named as bene- 
ficiary. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

Lawrence Hoff, of Springfield, and James C. Jones, of St. Louis, for appellant. 

L. G. Pefferle, of Springfield, for appellee. 

Riess, Justice. (Publish abstract only.) 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. SNIPES. 
Court of Appeals of Kentucky. June 21, 1938. 
118 Southwestern Reporter (2d) 706. 
DISCONTINUANCE. 

The insured was not entitled to total and permanent disability benefits under 
group policy carried by employer, where, prior to his injury, total and permanent 
disability provision had been eliminated by agreement between insurer and employer. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Circuit Court, Johnson County. 
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Action by Norman Snipes against the Equitable Life Assurance Society of the 
United States to recover total and permanent disability benefits under a group 
insurance policy, Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Wm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louwis- 
ville, for appellant. 

Whecler & Wheeler, of Paintsville, for appellee. 

CrEAL, Commissioner. 

The Equitable Life Assurance Society of the United States is appealing from 
a judgment recovered by Norman Snipes for $1,750.00 payable in 60 monthly 
installments of $31.71 each for total and presumably permanent disability sustained 
by him on August 19, 1934. Appellee’s action was based on a group insurance 
policy issued by appellant to the Consolidation Coal Company for the benefit of the 
latter’s employees, 

The only grounds argued and relied on for reversal are in substance (1) that 
the lower court should have peremptorily instructed the jury to find for appellant 
hecause on August 1, 1932, the insurance against total and permanent disability 
terminated and appellee’s disability began in August, 1934, and therefore he was not 
entitled to recover and (2) that the judgment is erroneous because it does not 
provide for cessation of installments in the event of appellee’s recovery. 

As revealed by the record the facts are that on June 20, 1929, appellant issued 
to the Consolidation Coal Company a group policy number 3028, insuring the lives 
of all the employees of the latter who had or should thereafter elect to become 
insured thereunder. The policy insured employees who so elected against (1) 
loss of life which should occur while in the employ of the Consolidation Coal Com- 
pany and (2) in lieu of life insurance, total and presumably permanent disability 
which should commence while in the employ of such company. At the same time 
appellant issued to the Consolidation Coal Company a group accident and health 
policy, number 3029, which insured employees who had or should elect to become 
insured thereunder against temporary total disability from accident or sickness but 
that policy is not in controversy. 

Appellee applied for insurance under group policy number 3028 and an indi- 
vidual certificate was issued to him on April 17, 1930, which certificate contained 
the provisions of the group policy relating to total and presumably permanent 
disability. In August, 1934, appellee fell from a truck or motor car and sustained 
injuries which he ¢laims resulted in total and permanent disability. In August, 
1935, he instituted this action to recover disability benefits under the group policy 
as provided therein and in his individual certificate, alleging that by reason of the 
injuries he sustained in August, 1934, and while he was still an employee of the 
Consolidation Coal Company and acting in the course of his employment he became 
and was totally and permanently disabled. 


In addition to a traverse of the allegations of the petition appellant affirmatively 
alleged among other things that prior to the time appellee sustained his alleged 
injuries resulting in his disability the total and permanent disability provisions had 
been eliminated by agreement between it and the Consolidation Coal Company, as 
evidenced by a rider attached to the group policy and at the time he sustained his 
alleged injuries such provision was not in effect. 


The same group policy and a similar certificate issued to an employee of the 
Consolidation Coal Company were involved in the case of Equitable Life Assur- 
ance Society of United States v. Green, 259 Ky. 773, 83 S.W.2d 478. The issues 
made by pleading and the evidence introduced were for all practical purposes the’ 
same as in this case. That case is conclusive of the vital questions presented by 
this appeal, that is, whether the disability provision was in effect when appellee 
claims to have sustained the disability for which he seeks recovery. 

In the opinion in that case it was said (page 480): “It must be conceded that 
the rider to the policy eliminated ‘the total and presumably permanent’ disability 
provision as of August 1, 1932. * * * If he became totally and presumably 
permanently disabled after August 1, 1932, such disability was not covered by the 
total and presumably permanent provision of the policy. * * * Green was insured 
prior to August 1, 1932, against the disabilities that will he both total and pre- 
sumably permanent, but was not so insured thereafter.” 


It follows from the holding in the Green Case that appellant’s motion for a 
peremptory instruction should have been sustained. 
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_ Judgment reversed and cause remanded for proceedings consistent with this 
opinion. 


PRUDENTIAL INS. CO. OF AMERICA v. MASON. 
Supreme Judicial Court of Massachusetts. Berkshire. July 7, 1938. 
16 Northeastern Reporter (2d) 69. 
1. REINSTATEMENT. 

A “reinstatement” of a life policy is not a new contract but a contract of 
revival which contemplates a restoration to the insured of the rights created by the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. LAPSE. 

Where insurer's agent, authorized to receive payment of premiums, was dis- 
charged for failure to turn over premiums collected and thereafter turned over 
premium on life policy paid by insured during grace period, and insured signed 
application for reinstatement containing statement that policy was lapsed for non- 
payment of premium, even though policy had not lapsed, insurer was not entitled 
to have policy canceled on ground that application contained false answers to 
questions respecting insured’s health and illnesses and at the same time contend 
that because of recital in application insured could not contend that policy had not 
lapsed. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Superior Court, Berkshire County; Burns, Judge. 

Suit in equity by the Prudential Insurance Company of America against Wil- 
lard H. Mason to cancel a life policy. From an interlocutory decree confirming a 
master’s report and from a final decree of dismissal, plaintiff appeals. 

Decrees affirmed. 

F. M. Myers, of Pittsfield, for plaintiff. 

H. L. Harrington, of Adams, for defendant. 

DonAHUE, Justice. 

The plaintiff on September 26, 1931, issued a policy of insurance, in the sum 
of $5,000, on the life of the defendant. It required the payment of a quarterly 
premium of $27.15 on the twenty-sixth day of March, June, September and Decem- 
ber but also provided a thirty-day period of grace within which the payment of any 
quarterly premium might be made. ; 

Although the defendant has paid within the time permitted by the terms of 
the policy every quarterly premium has become due and the plaintiff has received 
every such premium, it has brought this bill in equity praying that the policy be 
otdered surrendered and decreed to be cancelled, void and of no effect. 

The case was heard in the Superior Court on’ the report of a master, which 
was confirmed by an interlocutory decree. A final decree was entered dismissing 
the bill with costs. 

The quarterly premium which by the terms of the policy came due on September 
26, 1933, was not paid on that date. It was, however, paid on or before October 10, 
1933, and within the thirty-day period of grace allowed by the terms of the policy. 
It was paid to an agent of the insurance company who was authorized to receive 
that payment on its behalf. After October 10, 1933, and about the middle of that 
month, the agent to whom the September quarterly premium had been paid was dis- 
charged by the plaintiff for drunkenness and failing to turn over to the company 

‘ premiums which he had collected. On October 31, 1933, the delinquent agent turned 
over to the plaintiff the money which had been paid to him by the defendant on or 
before October 10, 1933, as the September quarterly premium. 

Although the policy was, in fact, in full force and effect on November 2, 1933, 
the defendant on that day signed an “Application for Reinstatement” of the policy. 
It contained statements that the policy “was lapsed for non-payment of the pre- 
mium due Sept. 26, 1933,” that the “policy shall not be in force until the Company 
has formally approved this application and delivered the Company’s official pre- 
mium receipt covering the arrears,” that the reinstatement “shall be deemed to be 
based exclusively upon the representations contained in this application,” and that 
the insured’s “statements and answers are correct and wholly true and have been 
made * * * to induce” the insurance company to reinstate the policy. The applica- 
tion contained answers which were not true to questions respecting the insured’s 
health and any illnesses of the insured or attendance by physicians since the date 
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of the issuance of the policy in 1931. The application also recited that if the com- 
pany granted a reinstatement it was on the express condition that, if the statements 
in the application were in any respect untrue, the “Company shall for a period from 
the date of such reinstatement equal to the number of years stated” in the “Incon- 
testability” clause in the policy “be under no liability by reason of the attempted 
reinstatement * * * except that the Company shall return to the Insured all pre- 
miums paid since the date of such reinstatement.” It is not in dispute that the 
period above referred to was two years. The company approved the application 
on November 14, 1933. The plaintiff filed this bill in equity on November 13, 1935. 

{1] The plaintiff seeks the equitable relief of cancellation and annulment of the 
policy which it issued to the defendant. The policy in fact had never lapsed 
although there had been a “reinstatement,” that is a “contract of revival,” Holden 
vy. Metropolitan Life Ins. Co., 188 Mass. 212, 214, 74 N.E. 337, 338, “not a new 
contract” but one which contemplated a restoration to the insured of the rights 
created by the policy. Reidy v. John Hancock Mutual Life Ins. Co., 245 Mass. 
373, 376, 139 N.E. 538. 

{2, 3] The plaintiff asserts that the fact that there has never been a lapse of 
the policy has no significance. Because of the recitals in the application for rein- 
statement, including the statement that the policy had lapsed, the plaintiff contends 
that it is not now open to the defendant to contend that there had been no lapse. 
At the same time it contends that, because answers of the insured to questions 
in the application for reinstatement were not true, it is not bound by the agreement 
of reinstatement. It, in effect, seeks to avoid the agreement reinstating the policy. 
Reinstatement of the policy was the object of the agreement. It relies, however, 
on that portion of the reinstatement agreement which states that the policy had 
lapsed, as creating a bar to the defendant’s making the contention that there had 
never been a lapse of the policy. A party seeking relief may either affirm a trans- 
action or avoid it. He cannot do both. The agreement of reinstatement was an 
entirety. The plaintiff, while in effect contending for an avoidance of the agree- 
ment, cannot at the same time rely on a part of it as preventing reliance by the 
defendant on the fact that, at no time, had the policy lapsed. Girouard v. Jasper, 
219 Mass. 318, 320, 106 N.E. 849; Carchidi v. Kalayjian, 260 Mass. 120, 122, 156 
N.E. 835; United Wool Dyeing & Finishing Co. vy. Werner & Co., Inc., 102 N.J.Eq. 
322, 324, 325, 140 A. 465. 

The plaintiff, because of the untrue answers hy the defendant in the applica- 
tion, would be entitled to have a cancellation of the agreement reinstating the 
policy. It does not here seek that remedy. We do not think it has shown itself 
entitled to any other remedy. The effect of the elimimation of the agreement of 
reinstatement by its annulment would be to leave the rights of the parties those 
given by the policy. If the policy had in fact lapsed, there could be no recovery 
upon it. If it had not lapsed there is, on the facts shown, no equitable ground for 
holding that the policy should be cancelled. There has never been any default of 
the provisions of the policy by the defendant. The plaintiff, two weeks before the 
application for reinstatement was signed, had discharged for drunkenness, and for 
the failure to turn over premiums collected, the agent it had authorized to receive 
on its behalf the premiums which came due under the defendant's policy. Two 
days hefore the application was signed the agent paid over to the plaintiff the pre- 
mium received from the defendant before the agent’s discharge. Disregard by the 
plaintiff of facts known or ascertainable or misconduct of its agent does not furnish 
a basis of equitable relief. 

The plaintiff relies on what was said in Baraca v. Metropolitan Life Ins. Co., 
257 Mass. 538, 540, 154 N.E. 90, and Umans v. New York Life Ins. Co., 259 Mass. 
573, 576, 156 N.E. 721. ,These were not cases where equitable relief was sought. 
They were actions at law brought by beneficiaries named in policies. In each case 
it was said that it was not open to the plaintiff to contend that the policy had not 
lapsed in the “circumstances” appearing. In each there were overdue premiums 
which were paid to obtain the reinstatement of the policy. A circumstance stated 
in the first case was that the insured treated the policy as having lapsed. In the 
second case the declaration contained a count based on the reinstatement agree- 
ment. Those cases are not controlling here, where the plaintiff seeks the equitable 
relief of cancellation of a policy and where there has never been a premium overdue 
and unpaid, or lapse of the policy for other cause. 

Interlocutory decree affirmed with costs. 

Final decree affirmed. 
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OLSON v. GOPHER STATE BENEV. SOC. No. 31597. 
Supreme Court of Minnesota. July 22, 1938. 
281 Northwestern Reporter (2d) 43. 
2. MEMBERSHIP. 


An incorporated benevolent society was authorized to divide its membership 
into units, and a member of one unit could, where permitted by by-laws, be a 
member of another unit. Mason’s Minn.St.Supp.1938, §§ 3445-1 to 3445-24; Mason's 
Minn.St.1927, §§ 7893, 7894. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

Syllabus by the Court. 

1. Where the facts and determinative issue are stipulated, only that issue will 
be considered. 

2. An incorporated benevolent society is authorized to divide its membership 
into units, and, if permitted by its by-laws, a member of one unit may be a member 
of another unit. 

Appeal from District Court, Sibley County; C. M. Tifft, Judge. 

Action by Oscar W. Olson against the Gopher State Benevolent Society to 
recover on a certificate wherein plaintiff was named as beneficiary. From a judg- 
ment in favor of the defendant, the plaintiff appeals. 

Reversed with directions to enter judgment for plaintiff. 

Philip L. Scherer, of Winthrop, for appellant. 

Elmquist, Felhaber & Elmquist, of St. Paul, for respondent. 

PETERSON, Justice. 

Appeal by plaintiff from an adverse judgment entered after findings of fact 
and conclusions of law made upon an agreed set of facts which establish the fol- 
lowing: Defendant is an incorporated benevolent society, organized under Mason's 
Minn.St.1927, §§ 7892-7900. A by-law provides that the membership of the cor- 
poration “shall be divided into units, and the membership thereof shall not exceed 
fifteen hundred, and each unit shall be numbered 1, 2, 3, or special units 1, 2, 3, 
etc., as the board of directors may designate * * * . The business of each unit 
shall be conducted the same as if such unit constituted the entire membership of 
the corporation.” 

Andrew Isenberg became a member of the society and on October 1, 1932, a 
membership certificate was issued to him as a member of “Special Unit No. 1”, 
naming his son, Hjalmer Isenberg, beneficiary. Thereafter, plaintiff, Andrew Isen- 
berg’s son-in-law and sole means of support, applied for and received a certificate 
issued upon the membership of Andrew Isenberg as a member of “Senior Unit No 
1”, naming plaintiff beneficiary. July 11, 1933, Andrew Isenberg died. Defendant 
paid Hjalmer Isenberg $514.80, agreed upon as defendant’s total liability on that 
certificate. Defendant refused to honor the certificate naming plaintiff as bene- 
ficiary, claiming that certificate unenforceable becauSe the society had no power to 
issue more than one certificate upon the life of a member. 

The parties stipulated: “that if the defendant corporation is authorized. to 
issue more than one certificate as it has done, then as a fact it has waived this 
condition and is now estopped from denying liability, and we are leaving that issue 
to the court, * * * .”. The conclusion of law was that defendant was not liable on 
the policy. 

[1] 1. Only those matters submitted in the court below can be considered here. 
The only issue submitted below is that of estoppel to deny liability, concededly 
resulting if defendant had power to issue more than one policy to the same 
member. All other questions are out by the stipulation. Defendant now asks us to 
consider such questions as lack of insurable interest and that plaintiff is not within 
the eligible class of beneficiaries. These are fact questions which, if they had been 
litigated, might have been answered in favor of plaintiff. But since the parties 
took them out of the case below, we will not consider them for the first time on 
appeal. The stipulation defined the issues. Bingham y. Supervisors of Winona 
County, 6 Minn. 136, Gil. 82; Warren v. Great Northern Ry. Co., 64 Minn. 239, 66 
N.W. 984; Pampusch v. National Council of Knights and Ladies, 145 Minn. 71, 176 
N.W. 158; In re Guardianship of Kaplan, 187 Minn. 514, 246 N.W. 5; Anderson v. 
Hawthorn Fuel Co., 198 Minn. 509, 270 N.W. 146. 


|2] 2. Defendant had power to issue two certificates on the life of Isenberg 
The statute in force when the certificates were issued, contained no express provi- 
sion governing the matter. No statute expressly authorized or prohibited the 
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issuance of more than one membership certificate to a member. The by-law of 
defendant divided memberships into units so that each unit was self-sustaining 
and carried its own insurance as if it were a separate corporation. The additional 
membership fees were to the benefit of defendant’s entire membership. “The 
business of each unit” certainly comprehended obtaining memberships. That the 
business was to be conducted as if the unit constituted the entire membership of 
the corporation, impliedly at least permitted members of one unit to become 
members of another unit. 

The certificate was issued on June 10, 1933. Two days later, June 12, 1933, 
I. 1933, c. 241 (Mason’s Minn.St.1938 Supp. §§ 3445-1 to 3445-24) became effective. 
The statute regulates benevolent societies. Section 15, Mason’s Minn.St.Supp.1938, 
§ 3445-15, provides: “No assessment benefit association shall issue to any member 
more than one certificate in any one group or class. * * *” Defendant contends 
that it did not have power to issue the second certificate in the absence of such 
a statute. Its argument is that the statute confers such power, which is not exist- 
ent without statutory provision. The answer is first, that prior to the effective 
date, defendant had power under Mason’s Minn.St.1927, §§ 7893, 7894, to deter- 
mine the terms of admission to membership and the amount of contributions 
required of its members, and to establish by-laws and regulations for the 
management of its affairs; and second, that § 15 of c. 241 is not a grant, but a 
limitation upon power possessed by such corporations. It is clear that the powers 
possessed by defendant under the statute authorized it, as it had done, to divide 
its membership into units and to provide that each unit shall be self-sustaining 
as a business entity. The limitation is in conformity to the insurance practice of 
defendant and some other societies engaged in the business when the statute was 
adopted. Instead of effecting a change in the law, the statute merely adopted 
an existing practice thought to be in conformity with sound insurance standards 
in such societies, as a limitation upon the issuance of such policies. Plaintiff 
was entitled to judgment. 
_ . Reversed with directions to amend the conclusions of law so as to provide that 
judgment be entered in favor of plaintiff. 


HANSEN v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 19226. 
Kansas City Court of Appeals. Missouri. May 23, 1938. 
Rehearing Denied June 13, 1938. 

118 Southwestern Reporter (2d) 505. 


1. AMBIGUITY. 

An ambiguity in a life and accident policy must be resolved in favor of the 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. OCCUPATION. 


Under a life and accident policy which provided that it was free from restric- 
tions as to occupation except for a restriction as to military or naval service 
applying to double indemnity, insurer could not avoid liability for double indem- 
nity for accidental death of airplane stewardness in airplane crash notwith- 
standing additional provision in policy excluding liability for double indemnity 
if death occurred from riding in any kind of aircraft except as a fare-paying 
passenger in a licensed passenger aircraft. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Jackson County; Emory H. Wright, Judge. 

Action by Wilma M. Goodmon Hansen against the Mutual Life Insurance 
Company of New York on a life and accident insurance policy. Judgment for 
defendant, and plaintiff appeals. 

Reversed and remanded. 

McVey, Randolph, Smithson & Garrity, of Kansas City, for appellant. 

Michaels, Blackmar, Newkirk, Eager & Swanson, of Kansas City, for 
respondent. 

BLAND, Judge. 

This is an action by the beneficiary on a combined life and accident insurance 
policy based upon the double indemnity features therein, the policy providing for 
$1000 ordinary or $2000 accidental death benefits as defined and limited in the 
policy. At the close of plaintiff’s opening statement to the jury, which included 
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a statement of the provisions of the policy in question, the court sustained 
defendant’s motion for judgment in its favor. Plaintiff has appealed. 

_ The facts show that insured, Hazel N. Goodmon, made application to the 
defendant, on the 12th day of December, 1932, for the policy in question and 
that the policy was issued to her on the 30th day of said month. The applica- 
tion stated that she was engaged in the business of trained nurse, employed 
as an assistant to a physician, 

Section I of the policy provides: “The double indemnity will be payable upon 
due proof that the insured died before the end of the endowment period as a 
direct result of bodily injury affected solely through external, violent and acci- 
dental means, independent and exclusive of all other causes, and of which, in 
the case of drowning, there is evidence by a visible contusion or wound on the 
exterior of the body and that such death occurred (a) within 90 days after 
the date of such injury and (b) before the anniversary of the date of the policy 
on which the age of insured at nearest birthday is sixty-five years; provided 
that the Double Indemnity shall not be payable if death resulted directly or 
indirectly from disease or bodily or mental infirmity; from self-destruction, 
whether sane or insane; from the taking of any kind of poison or inhaling of 
any kind cf gas, whether voluntary or involuntary; from military or naval 
service in time of war, or from any act incident to war; from engaging in riot 
or insurrection, or from committing an assault or felony, or from operating or 
riding in any kind of aircraft, whether as a passenger or otherwise, except as a 
fare-paying passenger in a licensed passenger aircraft provided by an incorpor- 
ated passenger carrier and operated by a licensed pilot on a regular passenger 
route between definitely established airports.” 

Section 13 of the policy provides: “This policy is free from restrictions as to 
occupation except the restriction as to military or naval service applying t 
Double Indemnity as provided in Section I.” 

Sometime after the policy was issued insured changed her occupation to that 
of “stewardess on airplanes”, it being her duty as such “to ride on the planes 
and minister to the wants, needs and comfort of the passengers,—the commer- 
cial passengers on the planes.” On December 23rd, 1933, insured was employed 
by the United Air Lines as an airplane stewardess and, in her capacity as such, 
she made a trip from Kansas City to Chicago on a regular passenger plane 
carrying commercial passengers, on a flying schedule. She was to return to 
Kansas City on the same plane in the late afternoon of the 23rd, but the flight 
was cancelled for some reason and she, the pilot and co-pilot, remained in 
Chicago over night. On the following day it was determined that the plane, 
the pilot, co-pilot and the stewardess would be needed at Kansas City to go or 
a regular flight from there before they would be needed to make the flight 
from Chicago to Kansas City and, for that reason, the employer ordered the 
pilot and co-pilot to take the plane back to Kansas City and ordered insured 
to take passage on the plane and return to that place. This flight from Chicago 
to Kansas City was not for the purpose of carrying any passengers but was merely 
made in order to get the plane and the employees back to Kansas City where 
they were needed. This was what is known as a “ferry trip”. The plane and 
crew started back to Kansas City. Insured occupied the passenger compartment 
having no duties to perform. On the way the plane crashed to the ground 
resulting in insured’s death, 

The opening statement contains the following: “This was a licensed aircraft 
that she rode in, and piloted by a duly licensed pilot, licensed by the Department 
of Commerce of the United States; that it was owned by a corporation engaged 
in the business of running passenger planes for carrying passengers, and that 
it was between definitely established airports, and over a regular passenger 
route.” 

Defendant settled with the beneficiary under the single indemnity provision 
of the policy for an ordinary death, paying her the sum of $1,014.22, under such 
conditions as to permit a suit by her to test the question as to whether she was 
entitled to recover under the accident provisions of the policy. 

It is insisted by plaintiff that the court erred in sustaining the motion for 
judgment; that by reading the provisions of Sections 1 and 13 together the policy 
plainly provided for accident insurance while the insured was performing the 
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duties of her occupation as airplane stewardess; that the provisions of Section 
1, providing that there should be no recovery for a person ii death resulted from 
operating or riding in any kind of aircraft, except as a fare-paying passenger, 
etc, does not have to do with death resulting while insured was discharging 
the duties of her occupation, but death under the circumstances mentioned in 
the policy to one not engaging in his occupation. To use plaintiff’s words :— 
the defendant said to insured, in the policy: “If you are killed while riding 
in an airplane, we will not pay your beneficiary Double Indemnity, unless you 
are riding in an airplane as a part of the duties of your occupation in which 
you are then engaged. If you go down into a coal mine and die from inhaling 
carbon monoxide or other poisonous gases, whether voluntary or involuntary, 
we will not pay your beneficiary for Double Indemnity unless you are then 
engaged in the occupation of a coal miner or other occupation making it your 
duty to go down in the coal mine. However, if you are killed in ‘military or 
naval service’ we will not pay your beneficiary Double Indemnity even though 
you should at the time be engaged in that occupation.” 


It is defendant’s contention that Section I of the policy is free from 
ambiguity, and clearly excludes from coverage death resulting directly or 
indirectly from riding in any kind of aircraft, whether as a passenger or other- 
wise, except as a fare-paying passenger, etc.; that such exclusion is not a restric- 
tion based on occupation, but is one based solely on the manner or cause of 
death; that there is no conflict between Section 1 and Section 13 because, in 
Section I, no occupations are mentioned except military or naval service, which 
is expressly mentioned in Section 13; that all of the other restrictions contained 
in Section I are restrictions on liability based solely on the manner or cause 
of death; that Section 13 does not say that the policy is free from restrictions 
while the insured was engaged in an occupation; that the restriction was not 
one as to occupation but as to the manner or cause of death; that defendant 
does “not care what insured’s occupation was” at the time of her death; that, 
ot course, “death in any of the manners excluded may occur while the insured 
1s, or while he is not, engaged in one of the many occupations”; that if insured 
were a gangster liability is not excluded because of insured’s occupation, but 
because death occurred while insured was committing a felony; that liability for 
death of an employee killed while engaged in a labor riot is excluded not 
because insured was an employee but because his death resulted from engaging 
in a labor riot, and a business man who commits suicide could not recover 
under the policy simply because the beneficiary could show that suicide was 
due to business reverses; that “a ranger in a national park may have to ride a 
horse in making his rounds of inspection, but he certainly could not be said, by 
reason of that fact, to be engaged in ‘the occupation of riding a horse’. If he 
had a policy excluding liability for death resulting from falling from a horse, 
and he so died, liability would not be denied because he was a ranger, but 
solely because he died as a result of falling from a horse. And such restriction 
would not be a restriction ‘as to occupation’ but a restriction as to ‘manner or 
cause of death’”. 

Defendant says, in effect, that the fact that insured became an airplane 
stewardess has no bearing on the matter and it is not interested in “what 
insured’s occupation was.” 


_The person who phrased the policy must have known that there are occu- 
pations which necessarily require persons engaged therein to operate or ride 
in airplanes and, while, he provided in Section 13 “This policy is free from 
restriction as to occupations except the restriction as to military or naval 
service, etc.”, he did not write that “This policy is free from restriction as to 
occupations except the restrictions as to military or naval service, and those 
which the persons engaged therein are required to operate or ride in any kind 
of aircraft”, etc. It will be noted that he had no trouble in stating such to be 
the restriction in reference to “military or naval service.” 


_It would appear when the policy as a whole is read that the exclusion pro- 
visions of clause I refer to those who operate or ride in aircraft other than those 
required to engage therein as a necessary part of the duties of his occupation, 
or, such duties as must be performed in order that the occupation itself be per 
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formed. Otherwise, the clause is a restriction, limitation or restraint as to 
occupation. 

What was meant by Section 13, or the occupation clause, is made clear when 
it is remembered that it was not necessary to insert therein the words “This 
policy is free from restriction as to occupation” in order to permit insured to 
engage in a more hazardous occupation than that that she was following at the 
time the policy was written, for the policy would have been free from such 
restriction without the use of such words. 14 R.C.L. p. 1151. They were evi- 
dently placed therein for the same reason. If it had been the intention to 
restrict merely the occupation of insured insofar as it might be limited to mili- 
tary or naval service, then, the draughtman would have said so merely without 
stating: “This policy is free from restriction as to occupation.” These words 
were undoubtedly inserted for a purpose and that purpose would seem to be to 
make it plain that Section I referring to operating or riding in any kind of 
aircraft, etc., was not for the purpose of restricting the occupation of insured. 

[1] While Section I, standing alone, might be subject to the construction 
that defendant gives the policy, when we read that clause, together with clause 
13, and have in mind that the person who wrote the policy must have known 
that there are occupations which require persons engaged therein to operate or 
ride in airplanes, we think the two sections of the policy read together clearly 
disclose what was the intention of the draughtman. Of course, if there is any 
ambiguity then it must be solved in favor of the plaintiff. Soukop v. Employers’ 
Liability Assurance Corporation, Mo.Supp., 108 S.W.2d 86, 112 A.L.R. 149; 
State ex rel. Security Mut. Life Ins. Co. v. Allen, 305 Mo. 607, 267 S.W. 379; 
Boillot v. Income Guaranty Company, 231 Mo.App. 531, 102 S.W.2d 132. But we 
are of the opinion that there is no ambiguity. Reading the policy as a whole 
it shows beyond a question the intention as stated above by us. 

(2] It may be true that the policy excluded recovery by an employee killed 
while engaging in a labor riot or a sane business man who commits suicide by 
reason of business reverses, yet, if a case could be imagined where an insured, 
under a similar policy, could not perform his occupation except by engaging 
in a labor riot or a forest ranger could not perform his occupation except by 
riding a horse (if death while riding a horse had been excluded in section I), 
there could be a recovery. Under the terms of the policy if the insured had 
been a lawyer, doctor or merchant and were fortunate enough to have a free 
pass and if he were killed while riding in an airplane, not being a fare-paying 
passenger, etc., although it were customary for the lawyer, doctor or merchant, 
in connection with his profession or business to travel by airplane, no doubt 
there could have been no recovery. 


However, we are of the opinion that, where the occupation of insured cannot 
be performed except by riding in an airplane, the restrictions provided in Section 
I of the policy do not apply. 


We have been unable to find any case entirely like the case at bar, but we 
are of the opinion that Dailey v. Preferred Masonic Mut. Accident Association, 
102 Mich. 289, 57 N.W. 184, 26 L.R.A. 171, is in point. There the application 
showed that the occupation of the insured was that of passenger conductor on a 
railroad and that the duties of his occupation were to run passenger trains. 
The policy recited that attempting to enter or leave a moving conveyance using 
steam as a motive power were hazards not covered by the policy. The facts 
showed that the death of insured was caused by his attempting to leave a train 
while in motion. The court stated, 102 Mich. 289, 57 N.W. loc. cit. 186, 26 A.L.R. 
loc. cit. 174: “We are also satisfied from the application and the information 
which that gave to the defendant company that accidents of this kind are of 
the risks intended to be insured against. The sole business of the deceased was 
in running passenger trains, and this was plainly stated in the application. It 
is common knowledge that conductors of passenger trains on all railroads must, 
in the very nature of their business, not onlv enter, but leave, their trains before 
they come to a full stop. It is common knowledge that conductors of passenger 
trains have full charge of their trains. They give the signal to start, and, after 
the train starts, they get on board. At stations when the train pulls up, and 
before it stops, the conductor alights upon the platform. This may be a danger- 
ous practice, but is among the risks which the passenger conductor assumes when he 
enters upon such employment; and so general is this knowledge that the defendant 
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company, When it took and approved the application, must have had knowledge of 
it. In view of this, the above restriction in the policy cannot be insisted upon by 
the defendant company.” 

So, in the case at bar, defendant agreed: “This policy is free from restric- 
tions as to occupation” and, in effect, agreed that insured was privileged to 
enter the occupation of airplane stewardess without affecting the accident pro- 
visions of the policy and, when it wrote the policy, it must have had knowledge 
that the occupation of airplane stewardess could not be performed without the 
person engaging in the occupation of riding in airplanes. In view of this, the 
restriction contained in clause I of the policy, relating to riding in any kind of 
aircraft cannot be relied upon by defendant. 

The policy provided that it and the application, a copy of which was 
attached, constituted the entire contract. The application states that the appli- 
cant’s occupation was that of trained nurse and that she did not contemplate 
changing occupations. The application also recites that the applicant had not 
made nor did she contemplate making aviation flights or aeronautical ascensions. 
Defendant makes no point, at this time, with reference to these provisions of 
the policy and the application. Of course, if defendant desires to make any 
defense, if there be any, based upon these provisions, it can do so when the case 
is retried. It is only necessary for us to say at this time that we are of the 
opinion that the court erred in sustaining defendant’s motion for judgment at 
the close of plaintiff’s opening statement to the jury. For this reason, the judg- 
ment will be reversed and the cause remanded. 

All concur. 


FIELDS v. EQUITABLE LIFE ASSUR,. SOC. OF THE UNITED STATES. 
No. 19147. 
Kansas City Court of Appeals. Missouri. May 23, 1938. 
Rehearing Denied June 27, 1938. 
3. PREMIUM PAYMENT. 

\n insurance policy is a Missouri contract where the application is made in 
Missouri, and it is provided that the policy is not to be in force until actual 
payment of the premium and delivery to the insured in Missouri on payment of 
the premium. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

4. SUICIDE. 

_Under statute, suicide while insane is no defense in action on old line life 
policy, although intentional suicide while sane is not an “accident” within policy. 
Mo.St.Ann. § 5740, p. 4385. 

(For other cases, see Insurance, Dec. Dig. § 465.) 

6. DOING BUSINESS. 

“Doing business in this state” within statute providing that, in suits on life 
policies issued to a citizen of this state by company “doing business in this state,” 
tact that insured committed suicide shall be no defense, does not contemplate 
business transacted in some other state, notwithstanding that it may have been 
transacted in another state with a citizen of Missouri. Mo.St.Ann. § 5740, p. 4385. 

(For other cases, see Insurance, Dec. Dig. § 445[2].) 

7, STATUTORY PROVISIONS. 

(he statutes relating to foreign insurance companies doing business within the 
state are for the protection of the citizens of the state who do business with 
foreign companies organized to do business within the state by vouchsafing to 
such citizens the same rights as they have when doing business with a company 
chartered within the state. Mo.St.Ann. § 5722 et seq., p. 4366 et seq. 

(For other cases, see Insurance, Dec. Dig. § 17.) 

& PLACE OF CONTRACT. 

The law of the state wherein the last act necessary to create an insurance 
contract and give it legal effect as a contract is performed is the law by which 
Issues growing out of the contract are to be determined when the question is 
duly raised. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 
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9. ACCEPTANCE. 

Where binding receipt issued to applicant for life and accident policy con- 
taining double indemnity provision on payment of first installment of premium 
with application recited that insurance should take effect as of date of receipt 
provided applicant was on such date, in opinion of insurer’s authorized officers, 
an insurable risk, contract was in full force after acceptance by officers of insured, 
notwithstanding that policy may not have been then issued or delivered. 

(For other cases, see Insurance, Dec. Dig. § 130[6].) 

10. SUICIDE. 

Under law of New York, provision of life and accident policy for double 
indemnity in case of accidental death that there can be no recovery for accidental 
death caused directly or indirectly by self-destruction, sane or insane, was valid 
and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

11. PLACE OF CONTRACT. 

A life and accident policy which contained a double indemnity provision and 
which was issued to a citizen of Missouri was a New York contract, and hence 
double indemnity provision of policy against recovery for accidental death caused 
by self-destruction, sane or insane, was enforceable, notwithstanding Missouri 
statute to the contrary, where binding receipt issued to applicant at time of payment 
of first installment of premium with application recited that contract should take 
effect as of date of receipt provided that applicant was on such date in the opinion 
of the insurer’s authorized officers in New York an insurable risk, since such 
acceptance was last act necessary to complete contract. 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 515.) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action for double indemnity under life and accident policy by Frances C. 
Fields against the Equitable Life Assurance Society of the United States. Judg- 
ment for plaintiff, and defendant appeals. 

Reversed. 

Michaels, Blackmar, Newkirk, Eager & Swanson, of Kansas City, for appellant. 

Dwight’ Roberts and Earl J. Boughan, both of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

This action is upon a life and accident policy wherein it is provided that in 
case of death by purely accidental means there is provided double indemnity. How- 
ever, the policy provides that there could be no recovery for accidental death caused 
directly or indirectly by self-destruction, sane or insane. 

There is no question raised as to the policy being in full force and effect at 
the time of the death. It appears that upon proof of death that the face value 
of the policy, $1,000, and $5.29 accrued dividend were timely paid by the company 
to the beneficiary in the policy. 

It stands admitted that the insured committed suicide. There is substantial 
evidence that the insured at the time of his self-destruction was insane. 

Based upon the provisions of the policy as to self-destruction, sane or insane, 
the defendant refused to pay for additional amount provided for in case of purely 
accidental death. 

The plaintiff filed this action wherein said additional amount, provided for 
if death be purely by accidental means, is sought to be recovered. 

The defendant contests the action upon the grounds that the contract spe- 
cifically provided that death by self-destruction relieved from payment of the 
additional or double indemnity, regardless of sane or insane, and further defen- 
dant makes claim that the contract of insurance is a New York contract and 
pleads the New York law to the effect that the provision of the clause on self- 
destruction, sane or insane, is valid and binding and enforceable in New York as 
to insurance based upon accidental death. 

The plaintiff urges that the contract is a Missouri contract, and that the law 
of Missouri is to the effect that suicide by an insane person is construed to 
an accident. 

The plaintiff, in addition to asking for judgment for full face value of policy 
and interest, asks for penalty, and attorney fees alleged as due by reason of 
vexatious delay. 

Trial was by jury, resulting in a nine man verdict for plaintiff, and awarding 
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$1,000, face value of policy, and $40 as penalty, and $200 as attorney fees. Judg- 
ment was in conformity with verdict, and from said judgment defendant duly 
appealed. 

{1, 2] At the outset we are confronted by motion filed by plaintiff asking 
appeal be dismissed for failure to comply with section 1060, R.S.Mo.1929, Mo.St. 
Ann. § 1060, p. 1341, and rule 16 of this court. 

While the statement filed might have contained additional verbiage that would 
have more completely exemplified the facts, still the case before us is practically 
a one point case, and upon reading the statement complained of, we are enabled 
to grasp the real issue in the case and conclude that the function of a statement 
has been practically met. The motion to dismiss is, therefore, overruled. How- 
ever, by way of a passing statement, the trouble generally confronted as to 
statements is that they often embrace matters of bill of exceptions, record, argu- 
ment, and are unduly long. While we admonish that statements be as brief as 
practical, still we admonish that briefness be not at the expense of omission of 
matters that are necessary to an understanding of the questions asked to be reviewed. 

We will continue to refer to respondent as plaintiff and appellant as defendant. 

The real contest in this case is as to whether or not the contract is a Missouri 
contract or a New York contract. 

{3} In Cravens v. New York Life Ins. Co., 148 Mo. 583, 50 S.W. 519, 53 
L.R.A. 305, 71 Am.St.Rep. 628, the law of Missouri is clearly stated to the effect 
that if application be made in Missouri, and it is provided that the policy is not 
to be in force until actual payment of the premium and delivery to insured in 
Missouri on payment of premium, it is a Missouri contract. 

In Horton v. New York Life Ins. Co., 151 Mo. 604, 52 S.W. 356, also an 
opinion by the supreme court, a case somewhat differing from the Cravens 
Case was before the court. In the Horton Case the annual premium was 78 
However, the local agent in Missouri took a note from the insured for $325, 
which is less than two years premiums and issued a conditional receipt to 
insured which was an acknowledgment of two whole years premiums. Under 
the above state of facts, the opinion in the Horton Case applies the law as 
declared in the Cravens Case, and quotes from and approves the following 
language in opinion by Judge Burgess in said case as applying to the Horton 
Case, to-wit (page 359): 

“ “However perfect in form the contract may have been, and although all 
ot its other terms and conditions may have been complied with, payment of the 
premium during the life and good health of the assured, and delivery of the 
contract to him, were conditions precedent in order to complete its execution; 
and, as the premiums were paid and the policy delivered to the assured in this 
state, it must follow that the contract was executed here.’ In the case at bar, 
also, the application provided that any policy which might be issued under it 
should not be binding until the actual payment of the premium by the assured, 
and its acceptance by the company or its authorized agent during the life and 
good health of the assured.” 

The two cases cited and commented upon above clearly declare the law in 
Missouri, and are cited and urged by the plaintiff as having direct bearing upon 
the issue presented in the case at bar. 

In Missouri, section 5740, R.S.Mo.1929, Mo.St.Ann. § 5740, p. 4385, provides 


as follows: 


“In all suits upon policies of insurance on life hereafter issued by any 
company doing business in this state, to a citizen of this state, it shall be no 
defense that the insured committed suicide, unless it shall be shown to the 
satisfaction of the court or jury trying the cause, that the insured contemplated 
suicide at the time he made his application for the policy, and any stipulation in 
the policy to the contrary shall be void.” 

[4, 5] In Aufrichtig v. Columbian Nat. Life Ins. Co., 298 Mo. 1, 249 S.W. 912, 
the law is declared as to old line policy to be that suicide while insane is no 
defense since the enactment of section 5740, supra. However, the above case 
declares as to accidental insurance that intentional suicide while sane is not an 
accident. We are bound in this case to defer to the finding of fact by the 
jury, and there is abundant evidence to the effect that insured was insane when 
he committed suicide. 


It follows from the above that if the contract of insurance in this case is 
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held to be a Missouri contract then the contention of defendant as to the pro- 
visions of self-destruction, sane or insane, contained in the contract cannot 
apply. 

n its contention that the contract in issue is a New York contract and that 
same should be governed by the laws of New York, the deiendant cites the case 
of Pickett v. Equitable Life Assur. Soc., 27 S.W.2d 452, an opinion by the St. 
Louis Court of Appeals. As to the Pickett Case, there is language in the 
opinion that in effect sustains the contention made by defendant. However, 
the conclusion reached in that case is based upon entirely different grounds 
than are urged by the defendant herein. 

The principal question involved in the Pickett Case, concerns a construction 
ot the provision in section 5740, supra, as to language as follows: “In all suits 
upon policies of insurance on life hereatter issued by any company doing business 
m this state, to a citizen of this state * * *.” (Italics ours.) 

[6] The decision in the Pickett Case is clearly to the effect that “doing 
business in this state” does not have in contemplation business transacted in 
some other state, although the same may have been transacted in another state 
with a citizen of Missouri. In the Pickett Case the application for insurance 
and the delivery of the policy was in the state of Colorado. 

{7, 8] Under the laws of the state of Missouri, provision is made for insur- 
ance companies organized and existing in other states to do business in this state 
under the provisions of the laws of this state (Mo.St.Ann. § 5722 et seq., p. 4366 
et seq.). Foreign companies who are authorized to do business in this state are 
given the same privileges as are companies organized under the laws of Missouri. 
These companies are permitted to reap the emoluments from business done with 
citizens of Missouri. 

For the protection of our citizens we have attempted to vouchsafe to our 
citizens who do business with foreign companies organized to do business in 
this state the same rights as they have when doing business with a company 
chartered in Missouri. However, it is the law of this state, when the question 
is duly raised, that the law of the state wherein the last act necessary to create 
the contract and give it legal effect as a contract is performed is the law by 
which issues growing out of the contract is to be determined. It follows that 
if a citizen of this state makes application for an insurance contract and, under 
the clear terms of such application, it is shown that the last act necessary to 
create the contemplated contract is to be performed in another state, then the 
courts of this state must apply the law of the foreign state when said law is duly 
ylead and asked to be applied. 32 C.J. p. 979; Reed v. Prudential Ins. Co., 229 
iio. Age. 90, 73 S.W.2d 1027; Liebing v. Ins. Co., 276 Mo. 118, 207 S.W. 230: 
Illinois Fuel Co. v. Mobile & O. R. Co., 319 Mo. 899, 8 S.W.2d 834. 

{9| In the case at bar the first installment of premium was paid when the 
application for insurance was made and a “binding receipt” was issued to the 
applicant. This receipt provided as follows: 


“Insurance, subject to the terms and conditions of the policy contract, shall 
take effect as of the date of this receipt, provided the applicant is on this date in 
the opinion of the Society’s authorized officers in New York, an insurable risk 
under its rules and the application is otherwise acceptable on the plan and for 
the amount and at the rate of premium originally applied for; otherwise the 
payment evidenced by this receipt shall be returned on demand and the surrender 
of this receipt.” (Italics ours.) 

It will be noted that the place of acceptance is in the state of New York, 
and further that said acceptance is the last act necessary to complete the 
contract. From and after said acceptance the contract is in full force and 
effect and same is true although policy is not then issued or delivered. With- 
out the issuance of a policy or without the delivery of the policy the acceptance 
creates a completed contract that can be enforced by the courts of this state. 
Reed v. Prudential Ins. Co., supra. 

We conclude that the case at bar is clearly distinguishable from Cravens v. 
New York Life Ins. Co. and Horton v. New York Life Ins. Co., supra, in that 
an examination of the aforesaid opinions discloses that the last act necessary 
to complete the contract is, under the facts as disclosed therein, to be performed 
in Missouri. 

[10] The defendant, appellant herein, has duly plead the law of the state 
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ot New York and cites Gans v. Aitna Life Ins. Co., 214 N.Y. 326, 108 N.E. 443, 
L.R.A.1915F, 703, and a long line of opinions by the courts of New York, to the 
effect that under the law of that state provisions against suicide, as are provided 
and embodied in the contract before us, are valid and enforceable. 

{11] Concluding, as we do, that the contract before us for consideration in 
this case is a New York contract, we review the issues presented herein and 
give application of the law of New York. It follows that the judgment must 
be reversed. In accordance with conclusions reached and set forth above, the 
judgment is reversed. 

All concur. 


BYRNE v. MASSACHUSETTS MUT. LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. June 3, 1938. 
5 New York Supplement (2d) 776. 
1. PROOF OF DISABILITY. 

Plaintiff in action on insurance policy was not entitled to disability benefits 
or waiver of premiums during interval between occurrence of disability and 
filing of proof thereof. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

\ction on an insurance policy by Leslie P. Byrne against the Massachusetts 
Mutual Life Insurance Company. From orders denying plaintiff’s motion for 
summary judgment and granting defendant’s motion for similar relief, plaintiff 
appeals. 

Order denying plaintiff's motion affirmed, and appeal from order granting 
defendant’s motion dismissed. 

Argued May Term, 1938, before Lydon, Frankenthaler, and Noonan, JJ. 

Macpeak, Flatow & Abramowitz, of New York City (Fred Flatow, of New 
York City, of counsel), for appellant. 

Cabell, Ignatius & Lown, of New York City (Joseph S. Catalano, of New 
York City, of counsel), for respondent. 

Per Curiam. 

[1, 2] We think that plaintiff was not entitled to disability benefits or to 
the waiver of premiums during the interval between the occurrence of disability 
and the filing of proof thereof. The order granting defendant’s motion is not 
appealable without permission. Municipal Court Code, § 154. 

Order denying plaintiff's motion affirmed, with $10 costs. 

Appeal from order granting defendant’s motion dismissed. 


LIEBERMAN v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Supreme Court, Appellate Term, First Department. June 21, 1938. 


5 New York Supplement (2d) 777. 
ESTOPPEL. 

An insurer which paid disability benefits to insured for six years, with full 
knowledge of insured’s physical condition and of false representations allegedly 
made in application, was estopped from rescinding the insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 399.) 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Henry Lieberman against the Equitable Life Assurance Society 
of the United States, to recover disability benefits. From a judgment of the 
Municipal Court of the City of New York for defendant, plaintiff appeals. 

Reversed. 

Argued April Term, 1938, before Hammer, Shientag, and Noonan, JJ. 

Fred Rosen, of Lawrence (Donald C. Leo, of New York City, of counsel), 
for appellant. 

Alexander & Green, of New York City (James D. Ewing, of New York 
City, of counsel), for respondent. 

Per Curiam. 

Having paid disability benefits to the plaintiff over a period of six years, 
with full knowledge of the plaintiff's physical condition and the false represen- 
tations alleged to have been made in the application, the defendant is now 
estopped from rescinding the contract of insurance. 
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Judgment reversed, with $30 costs, and judgment directed in favor of plain- 
tifi in the sum of $60 together with interest and costs. 


DE ROSE v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. July 15, 1938. 
200 Atlantic Reporter 888. 
1, DOUBLE INDEMNITY. 

In action on industrial life policy containing provision for double indemnity 
in event of accidental death, wherein insurer sought to limit liability to return of 
premiums under provision that policy should not take effect if insured was not in 
good health at date of issuance of policy or had been attended by physician for 
any serious disease within two years or had any disease of the kidneys, where 
evidence defeated plaintiff’s right to recover, judgment of nonsuit was improper, 
since plaintiff was entitled to return of premiums and verdict should have been 
directed in her favor for that amount. 

(For other cases, see Insurance, Dec.Dig. § 672.) 

2. GOOD HEALTH. 

Insurer issuing industrial life policy without medical examination or written 
application of insured had right to incorporate in policy condition limiting liability 
to return of premiums if insured was not in good health at date of issuance of 
policy or had been attended by physician for any serious disease or had had any 
disease of the kidneys or other enumerated organs. 

(For other cases, see Insurance, Dec. Dig. §§ 291[5], 292.) 

Appeal No. 256, April term, 1938, from judgment of Allegheny County Court, 
No. 535 of 1935; Benjamin Lencher, Judge. 

Action by Bertha De Rose, administratrix of the estate of Nicholas De Rose, 
deceased, against the Metropolitan Life Insurance Company upon a life policy. 
At the conclusion of plaintiff's testimony, compulsory nonsuit was entered, and 
trom refusal of motion to take off nonsuit and to grant a new trial, plaintiff 
appeals. 

Judgment of nonsuit vacated and record remitted for further proceedings. 

Argued before Keller, P. J., and Cunningham, Baldridge, Stadtfeld, Parker, 
and Rhodes, JJ. 

Louis L. Kaufman, of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

CUNNINGHAM, Judge. 

Plaintiff, as administratrix of the estate of her deceased husband, Nicholas 
De Rose, brought this action against the Metropolitan Life Insurance Company 
upon a policy of insurance covering the life of her husband, whose death occurred 
on August 2, 1934. A compulsory nonsuit was entered at the conclusion of 
plaintiff's testimony and she has appealed from the action of the court below 
refusing her motion to take off the nonsuit and to grant a new trial. 

The policy was issued under date of December 25, 1933, in the face amount 
of $930. It also contained a provision for the payment of double indemnity 
“upon receipt of due proof that the insured * * * has sustained, after the date 
of this policy, bodily injuries, solely through external, violent and accidental 
means, resulting, directly and independently of all other causes, in the death of 
the insured * * * .”. The material portions of another clause of the policy, 
pertinent to a review of the case, read: “No accidental death benefit will be paid 
if the death of the insured * * * is caused or contributed to, directly or indirectly, 
or wholly or partially, by disease, or by bodily or mental infirmity.” 

Alleging that the death of the insured “resulted directly and independently 
from a collision between a street car and an automobile [in which he was 3 
passenger] on June 25, 1934,” appellant sued to recover $1860, with interest from 
August 2, 1934. 

[1] Our review of the record has satisfied us that the uncontradicted testi- 
mony elicited by the cross-examination of appellant and of the medical expert 
called by her, is properly admitted, conclusively defeated her right to recover 
even the face amount of the policy, and, of course, incidentally defeated any 
recovery under its double indemnity clause. But the appellee-insurer was not 
entitled to a judgment of nonsuit. Under the pleadings and all the evidence, 
appellant was entitled to a directed verdict in her favor, and judgment. thereon, 
in the amount of $22.50, representing the premiums paid upon the policy. The 
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entering of the nonsuit seems to have been the exclusive idea of the trial judge; 
counsel for the insurance company did not ask for a nonsuit and it was entered 
in the face of the express admission in the sixteenth paragraph of the affidavit 
of defense that the company was liable to appellant in that amount. It was 
also there averred that appellee had offered to return the premiums on November 
26, 1934, but as appellant was not appointed administratrix until after suit had 
been brought it was “not liable for interest or costs.” No tender, however, was 
made at the trial. 

The record discloses this anomalous proceeding at the conclusion of the 
testimony. Counsel for the company moved the trial judge “to direct a verdict 
for the defendant” because the testimony of, and in behalf of, the plaintiff showed 
she was not entitled to recover on the policy. “By the Court (addressing counsel 
for the plaintiff): Now we believe the motion must be granted, Mr. Kaufman. 
| do not think you have a prima facie case that can take you to the jury. The 
defendant’s motion is granted. Note an exception to the plaintiff. Dismiss the 
jury.” (Italics supplied.) The docket entry of this action by the trial judge 
reads: “On motion of attorney for the defendant judgment ot compulsory non- 
suit is granted.” When the trial judge reached the conclusion that appellant 
was not entitled to recover the face of the policy, he should have directed the 
jury to return a verdict in her favor for only the amount of the premiums paid 
by, or on behalf of, the insured. 

The fundamental and controlling issue in this case arose under the following 
provisions of the insurance contract: 

“This policy constitutes the entire agreement between the company and the 
insured and the holder and owner hereot. * * * 

“If, (1) the insured is not alive or is not in sound health on the date hereof ; 
rv if (2) * * * the insured has * * * within two years before the date hereof, 
_ attended by a physician for any serious disease or complaint, or, before said 

late, has had any pulmonary disease, or chronic bronchitis or cancer, or disease of 
the heart, liver or kidneys, unless such * * * medical attention or previous disease 
is specifically recited in the ‘Space for Endorsements’ on page 4 in a waiver 
signed by the ae * * * then, in any such case, the company may declare 
this policy void and the /Jiability of the company in the case of any such declaration 
or in the case of any claim under this policy, shall be limited to the return of 
premiums paid on the policy, except in the case of fraud, in which case all 
premiums will be forfeited to the company.” (Italics supplied.) 

The company's proposition that its liability “was limited to the return of 
premiums” and its motion for a directed verdict were based upon its contention 
that it had shown by its counsel’s cross-examination of appellant and of her med- 
ical expert, Dr. David L. Cooper, that the insured was not in “sound health” on the 
jate its policy issued; that within two years before that date he had been attended 
frequently by Dr. Cooper for polycystic kidneys, a congenital and incurable 
disease of the kidneys; that he was suffering from that disease at the date of 
the policy; that he had a cerebral hemorrhage on May 30, 1934 (about one 
month prior to the automobile accident), which caused a partial paralysis and was 
probably due to a high blood pressure from which he had been suffering for 
several years; and that the cause of his death was another cerebral hemorrhage, 
unconnected with the “bodily injuries” suffered in the accident. The contention in 
hehalf of appellant was that the objections of her counsel to the subject matter 
and extent of the cross-examination were improperly overruled by the trial judge. 

Stated generally, the sole question involved upon the merits of this appeal is 
whether the trial judge erred in ruling that the matters developed in the cross- 
examination of appellant and her witness were germane to the subject matter of 
their direct examination and therefore within the proper scope of a cross-examina- 
tion 

[2] An understanding of the character and effect of the controlling provisions 
of the insurance contract sued upon is essential. The policy is of the industrial 
type, requiring the payment of weekly premiums of seventy-five cents each. In 
issuing it the company waived both an application in writing from, and a medical 
examination of, the insured, relying for its protection, insofar as this case is con- 
cerned, upon the legal effect of the above quoted provisions. 

In Panopoulos v. Metropolitan Life Ins. Co., 96 Pa.Super. 325, the above quoted 
clause was held to be a “sound-health clause,” and in Connell v. Metropolitan 
Life Ins. Co., 16 Pa.Super. 520, 529, it was held that “whether the policy was void 
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was dependent upon actual conditions, past or present, and not upon the knowledge 
of those conditions possessed by the parties.” In that case the defense was the 
insured, prior to and at the time of the issuance of the policy, had Bright's disease 
of the kidneys, and that she continued to suffer from and died of that disease 
It was there said, if this was true, the policy was void. 

The same principle was announced by the Supreme Court in Benzinger vy. 
Prudential Insurance Co. of America, 317 Pa. 561, 176 A. 922. A “sound-health 
clause,” providing substantially that the policy shall not take effect if the insured 
be not in sound health on the date the policy issued, was held by us in Young- 
blood, Adm’r, v. Prudential Insurance Co., 100 Pa.Super. 20, 25, 165 A. 666, 668, 
to be “a condition and not a covenant.” It was also remarked that “it operates more 
strongly in favor of the company than even a covenant in the policy that the 
answers to questions in the application shall be deemed warranties. It goes to the 
very heart or essence of the insurance contract.” Where the company waives a 
health examination and any representation or warranty by the insured in an 
application it has the right to protect itself by incorporating such a condition 
into the contract. 

With these principles in mind we turn to the evidence. It. is also important to 
note that the primary issue at the trial was whether the insured was, in fact, in 
sound health on the date of the policy. If he was not, the secondary issue— 
whether his death resulted solely from the accident—is of no importance. Appellee 
had the burden of showing he was not in sound health, and appellant had the 
burden of proof under the double indemnity clause. Naturally, the testimony 
could not be taken separately upon these issues, but the distinction has a_ bearing 
upon the question of appellant’s right to go to the jury—the evidence being purely 
oral. 

At the trial, appellant called two witnesses who testified to the fact of the 
accident on June 25, 1934, and to certain external injuries received by the insured. 
Appellant herself testified to the fact of her husband’s death and as to his condi- 
tion during the period intervening between the accident and the death. On cross- 
examination, she was asked whether her hushand had been sick in bed in May of 
the same year and answered this question in the affirmative, after the trial judge 
had overruled an objection on the ground that it was not proper cross-examination 
Further questions by counsel for the company brought out the facts that while 
appellant had not known what was wrong with her husband, he had been in bed 
about three days, had heen attended by the family physician, Dr. Cooper, and had 
been unable to work for part of the month of June. Again over the objection of her 
counsel, she admitted her husband had been in a hospital in 1930 or 1931 and had 
been attended by Dr. Cooper and a member of the hospital staff. 

Dr. Cooper testified he was called to examine the insured on the evening of the 
accident and found he had a swelling on the back of his head and was suffering 
from dizziness and nausea. He diagnosed the injury at the time as a concussion of 
the brain, and treated the insured up to the time of his death, which he testified was 
caused by a cerebral hemorrhage. He refused to state definitely that in his opinion 
the hemorrhage was caused by the blow on the head but stated, in answer to a 
number of questions, that it was very difficult to say just what the cause of the 
hemorrhage was: that a blow on the head could cause a brain hemorrhage; that the 
question could not be answered without making certain supporting statements (not 
specifying what those statements were); but that a concussion of the brain might 
tear certain of the brain structures, which tearing in turn might cause a hemorrhage 
It is doubtful whether the testimony of Dr. Cooper would have been sufficient, 
under the established rule, to take the question of causal connection between the 
accident and insured’s death to the jury, but, under the conclusion we have reached 
upon the issue of sound health, it is not neccessary to pass upon the question of the 
sufficiency of appellant’s proofs of causal connection. 

The cross-examination which followed is the pivotal point of the case. Dr 
Cooper was first shown the proofs of death which he had signed. From this 
document (not offered in evidence but used to refresh his recollection) the 
witness stated that he had attended the insured on May 30, 1934, at which 
time he had symptoms of a brain hemorrhage, resulting in a partial paralysis 
The witness gave high blood pressure as the probable cause of the earlier 
hemorrhage and stated the deceased had been suffering from that complaint 
for several years. He was then asked whether the insured had ever had any 
trouble with his kidneys. In reply, the witness testified the insured first 
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showed symptoms of a kidney disturbance in 1931, which was diagnosed, after 
an X-ray examination in a hospital, as polycystic kidneys, a congenital and 
incurable disease. He further stated that, with the assistance of a consultant, 
Dr. Simon, a diagnosis of a polycystic kidney condition was made in 1933 and, 
by a post-mortem examination, it was confirmed that the insured had the same 
condition at the time of his death. The post-mortem examination was 
requested by Dr. Cooper himself to determine the correctness of his diagnosis. 

The refusal of the trial judge to submit the case to the jury was evidently 
based upon the proposition that, although the question whether an insured was 
in sound health on a specified date is ordinarily a question of fact for a jury, 
the uncontradicted evidence of appellant and her own witness, Dr. Cooper, 
established that her husband was not in sound health when he procured the 
policy, and brought this case within the exception to the general rule. Evans 
\. Penn Mutual Life Ins. Co., 322 Pa. 547, 557, 558, 560, 186 A. 133. 

The uncontradicted evidence of Dr. Cooper showed conclusively that 
appellant, under the express conditions of the contract, was not entitled to 
recover anything in excess of the premiums which had been paid thereon, 
because her husband at the time it was issued had a “serious disease of the 
kidneys,” and had been “attended by a physician” for that disease “within two 
years before” its date. 

But, says counsel for appellant, the cross-examination as to any occurrence 
prior to the date of the accident on June 25, 1934, was improperly admitted, the 
direct examination having been confined to matters occurring on or after that 
date; and, moreover, the matters developed on cross-examination related solely 
to an affirmative defense which should have been developed by the company 
upon its own side of the case. 


|3-6] In our opinion, the trial judge did not abuse the discretion vested in 
him by permitting the cross-examination. THe scope of cross-examination in 
this State has been so exhaustively reviewed by our Supreme Court in the 
recent case of Conley et al. v. Mervis, 324 Pa. 577, 188 A. 350, 108 A.L.R. 160, 
that it is unnecessary to look elsewhere for the controlling principles upon 
which our decision must rest. That case lays down two fundamental rules— 
the first is that the decision as to the proper scope of cross-examination rests 
within the trial court’s sound discretionary power, and its failure to properly 
limit it is not ground for reversal in the absence of apparent injury as a result 
of the error. The second rule is that “cross-examination may embrace any 
matter germane to the direct examination, qualifying or destroying it, or 
tending to develop facts which have been improperly suppressed or ignored 
by the plaintiff.” (page 353.) Again, it was said (page 586, 188 A. page 355): 
“That the testimony on direct examination does not go sufficiently far to prove 
the ultimate fact in issue is immaterial. It is enough if it tends to establish it. 
Where testimony has been adduced relevant to a particular issue involved, 
cross-examination may embrace any circumstances pertaining thereto, though 
prejudicial to plaintiff’s case and reaching beyond the direct testimony.” 

We have already indicated the two issues involved at the trial. It may 
be conceded that the purpose of appellant’s counsel in placing her, and par- 
ticularly Dr. Cooper, on the stand, was only to establish the fact of death 
from an accident. Appellant, however, was not entitled to insist that the cross- 
examination be limited strictly to the precise matters covered by their testimony 
on direct examination. Under the rules laid down in Conley v. Mervis, supra, 
appellee was entitled to ask these witnesses any relevant questions pertaining 
to the issues concerning which they had been examined—not merely the specific 
matters as to which the strategy of counsel had confined their direct testimony. 
Otherwise, cross-examination would be of little value in bringing out the true 
facts of the case. Not only this, but neither can appellant complain if ques- 
tions, relating to matters germane to the direct examination and relevant to a 
particular issue raised by her, incidentally established facts which were destruc- 
tive of her case upon another issue. 

An analysis of the testimony brings the problem into clear relief. Appellant's 
first move was to show the fact of the accident, the resulting external symptoms 
and immediate illness, followed some weeks later by death. The family doctor 
was placed upon the stand to testify as to his examination of the insured, his 
course of treatment and his diagnosis of the cause of death. While it is true 
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that the doctor would not testify directly that the accident did cause the death, 
there is no doubt that the questions put to him were meant, if possible, to 
establish such a causal connection. It is clear that appellant sought to establish 
an inference that the blow on the head, resulting first in a concussion of the 
brain, was the direct cause of the cerebral hemorrhage from which the insured 


died. 


As a matter of fact, however, it was developed that the insured less than 
one month before the accident and entirely independent thereof, had fallen 
il! and had shown symptoms of the very same disease which it was sought to 
ascribe solely to the accident. As appellee was not obligated to pay Teahia 
indemnity unless the death resulted solely from the accident and was not con- 
tributed to in any way by disease, it was clearly proper for the trial judge to 
permit the appellee to bring out the fact that the insured had not only suffered 
from a disease a few weeks previously, but from the same disease which was 
given as the actual cause of death. 


[7] It is true that the cross-examination was not confined to prior attacks 
of cerebral hemorrhage. However, we are of opinion that the trial judge was 
justified in declining to draw such an artificial line. Once appellant undertook 
to adduce evidence bearing on the cause of death, the way was open to the 
company, upon cross-examination, to bring out every fact within the knowledge 
of the witness which had any bearing upon this issue. The problem was a 
scientific one which could be solved only by resort to expert medical testimony. 
An intelligent understanding of that problem which would lead to a correct 
solution necessitated a thorough inquiry into the physical condition of the 
insured prior to the accident. Appellee was entitled to show, if it could, that 
the accident was not the sole cause of the death but that disease was, to some 
extent, a contributing factor. 


We do not mean by this that counsel, under the guise of cross-examination, 
may ask irrelevant questions for the purpose of building up their own case. 
There may be instances, even in the case of medical testimony, where there can 
be no possible connection between the question asked and the ultimate fact to 
be proved. The decision upon such questions must, in the first instance, rest 
in the sound discretion of the trial judge, and we are not convinced that that 
discretion was abused in the case at bar. The only objection made was a 
weneral one to any evidence of facts occurring prior to the date of those 
covered by the direct examination. Therefore, in the absence of any showing 
that the testimony was irrelevant to the issue, we must assume that it was 
properly admitted. In fact, the testimony objected to actually developed the 
existence of a serious and incurable disease existing from birth. We think it 
was competent for appellee’s counsel to bring out the fact of the presence 
of such a disease in connection with an inquiry into the ultimate cause of death. 

{8] When the evidence became admissible for that purpose, it became 
admissible for all purposes, and the court was required to give the facts pro- 
duced their full legal significance, even though the result was one which went 
beyond anything appellant had in mind in presenting the direct testimony. A 
plaintiff cannot insist that relevant cross-examination be barred merely because 
it may tend to establish a fact which the defendant would otherwise have been 
called upon to prove. Having voluntarily opened an issue which involved the 
cause of death, and necessarily included any disease with which the insured 
was afflicted, appellant cannot complain because this led to the development 
oi facts which bar her right to recover. Any other conclusion would make a 
trial a mere game and not a vehicle for bringing to light the true facts. 

We are not impressed with appellant’s argument that the result of the 
ruling of the lower court was to deprive her of an opportunity of meeting the 
question of disease existing at the date of the policy. In view of the averments 
of the affidavit of defense, she knew that the company intended to seek an 
avoidance of liability on this ground. She therefore must have been prepared 
to meet that issue, if it were possible to do so. If the testimony of Dr. Cooper 
was incorrect, or was a surprise to her, appellant had not only the right to 
examine him further on the point but also to produce other witnesses or 
records to contradict his testimony. She made no offer to produce such testi- 
mony, and there is nothing on the record to show it would not have been 
received, had request been made. 
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While we agree with the court below that appellant was not entitled to go 
to the jury, there are a number of erroneous statements of principle of law in 
the opinion supporting the action of the trial judge. They are attributable 
to a failure to distinguish between the questions involved upon the trial of 
cases upon industrial policies, issued without written applications or medical 
examinations, and the questions arising in suits upon policies issued either 
upon an application in writing or a medical examinaton or both. In this case 
the company relied upon the “sound-health clause” in its contract and not upon 
alleged false representations by the insured in applying for the policy or while 
being examined by the company’s medical examiner. The knowledge, or lack 
thereof, of the insured with respect to his diseased condition, was not a factor 
in the case. Nor was the question of estoppel, considered in Prudential Insur- 
ance Company of America v. Kudoba et al., 323 Pa. 30, 186 A. 793, involved. 

The judgment of nonsuit is vacated and the record remitted for further 
proceedings not inconsistent with this opinion. 


MUTUAL LIFE INS. CO. OF NEW YORK v. BAMFORD. 
Superior Court of Pennsylvania. July 15, 1938. 
200 Atlantic Reporter 907. 
1. CANCELLATION OF REINSTATEMENT 

Evidence warranted cancellation of reinstatement of lapsed life policy on 
ground that insured deliberately and fraudulently concealed from insurer in 
his application for reinstatement that insured had consulted a physician after 
policy lapsed and had been confined to his bed and vomited blood and had a 
noticeable protrusion from his stomach and had been sent to’a hospital for 
examination. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

3. RESCISSION. 

In suit in equity to rescind reinstatement of lapsed life policy on ground of 
fraud perpetrated by insured in obtaining reinstatement, chancellor was justified 
in rejecting testimony of beneficiary that physician examining insured failed 
to fill out application for reinstatement in accordance with answers made by 
insured, where beneficiary was the only surviving witness present at medical 
examination and beneficiary did not make such an assertion until after death 
of physician. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

Appeal No. 210, April term, 1938, from decree of Court of Common Pleas, 
Washington County, No. 3753 in equity; Howard W. Hughes, Judge. 

Suit in equity by theMutual Life Insurance Company of New York against 
Margaret P. Bamford to rescind the reinstatement of a life policy. From the 
decree, the defendant appeals in forma pauperis. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JT. 

Louis Vaira and Paul N. Barna, both of Pittsburgh, for appellant. 

Richard G. Miller, of Washington, and William H. Eckert and Smith, 
Buchanan & Ingersoll, all of Pittsburgh, for appellee. 

CUNNINGHAM, Judge. 

Appellant was the beneficiary in a reinstated contract of insurance issued 
by the appellee company upon the life of her husband, Mark H. Bamford, in 
the amount of $2,000; she has appealed from a decree of the court below, sitting 
in equity, cancelling and rescinding the policy upon the ground that its rein- 
statement had been procured by fraud. 

The fraud charged in the bill was that the insured, in making his written 
and signed application for the reinstatement of the policy (which had lapsed 
for non-payment of a premium) and while being examined by appellee’s medical 
examiner, knowingly and wilfully made false answers to material questions 
relative to physical examinations, laboratory tests and consultations with and 
treatments by physicians, since the due date of the premium in default, and 
concerning the condition of his health during that period. 

Preliminary objections were filed to the bill upon two grounds: (a) That 
appellee had a full, complete and adequate remedy at law; and (b) that appellant 
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had instituted in the common pleas an action at law upon the policy on the 
same day the preliminary objections were filed. These objections were over- 
ruled and trial was had before Hughes, J., sitting as a chancellor. The court 
below, in banc, approved and adopted his findings of fact and conclusions of 
law and entered a final decree cancelling the policy and directing appellee, upon 
its surrender, to pay over to the estate of the insured the premium of $101.24, 
with interest, received by it in connection with the application for reinstate- 
ment. We permitted appellant to present her appeal from that decree in forma 
pauperis. 

The twenty-five assignments of error filed in this court raise two general 
questions for our consideration and disposition: First, whether the record 
contains any competent evidence supporting the chancellor's findings of fact 
to the effect that the reinstatement was procured by fraud, and, if so, whether 
the law has been properly applied to those findings: Second, whether the 
bringing of appellant’s action in assumpsit upon the policy, after service of 
the bill, ousted the jurisdiction of the court below to proceed in equity to the 
final determination of the case. 

1. The policy was dated September 4, 1933, and lapsed because the annual 
payment of $101.24, due on September 4, 1934, was not paid. It was provided 
in section 11 of the contract that it might be “reinstated at any time within 
five years after default in payment of premium upon evidence, satisfactory to 
the company, of the insured’s then insurability and the payment of all overdue 
premiums.” On January 5, 1935, the insured made application, in writing, for 
the reinstatement of the policy and paid the overdue premium. The applica- 
tion was made, upon a blank entitled, “Application for Establishing or Rein- 
stating Policy--With Medical Examination.” Printed upon the paper were 
a number of questions to be propounded to the applicant by the appellee’s 
medical examiner followed by blank spaces for the insertion of the answers of 
the insured. The application blank also included a provision by which the 
insured agreed for himself and every person who then had, or might later 
have, any interest in the policy “that the foregoing statements and answers, and 
the statements and answers made to the company’s medical examiner, are true 
and are offered to the [company] as an inducement to * * * reinstate * * * 
said policy, and further that the same are material to the risk which the 
company is asked to assume by * * * reinstating said policy.” It is conceded 
the answers (written with pen and ink) to the printed questions on the face 
of the application are in the handwriting of Dr. J. Add. Sprowls, one of 
appellee’s medical examiners. 

The second question is subdivided into three paragraphs designated (a), 
(b), and (c). We are here concerned with question 2(c). In so far as applicable 
it reads: “Has the insured * * * since the original due date of the first premium 
now in default * * * had any illness, disease, impairment of health, surgical 
operation, or physical examination or laboratory test, or been prescribed for, 
treated by or consulted a physician, surgeon or practitioner? (If so, give 
details of each and the name of each physician, surgeon or practitioner’) (If 
none, so state).” 

The answer written in the space following this question was, “Yes”: but 
the only illnesses, operations, or medical or surgical treatments detailed in the 
written explanation of the affirmative answer to the question were that on 
June 29, 1934, he was treated and operated upon in West Penn Hospital, Pitts- 
burgh, by a Dr. Baily, for appendicitis and for hernia, with complete recovery 
in July, 1934, and without “any remaining effects.” The date of these operations 
was prior to the “due date” of the defaulted premium. The application bore 
a certificate signed by Dr. Sprowls to the effect that the “statements were 
read. approved and signed by the insured in [his] presence.” The insured’s 
application for reinstatement was approved by the home office of appellee on 
January 8, 1935, and the policy reinstated as of January 10th. 

On the following day the insured entered the Homeopathic Hospital at 
Pittsburgh where he was operated upon by Dr. F. S. Morris for cancer of the 
stomach, which had existed for at least three months, and died on January 22. 
1935—seventeen days after signing his application for reinstatement. Proofs 
of death were received by the appellee on February 5, 1935. On the 25th of the 
following month it tendered return of the overdue premium received in con- 
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nection with the application, with interest thereon, which tender was refused. 
Proceedings in equity for the cancellation of the policy were commenced on 
April 4, 1935. 

Facts, established by uncontroverted evidence and having a material bearing 
upon the issue whether the insured’s answers to question 2(c), as above quoted, 
were false and known to him to be false, may be thus summarized: In October, 
1934, while the policy was lapsed, the insured consulted Dr. Carl E. Miksch on 
three different occasions, complaining of indigestion, weakness, and loss of 
weight. In the latter part of that month Dr. Miksch , found his patient’s 
stomach had dropped out of place; about the middle of the following month 
the insured began wearing, at the suggestion of Dr. Miksch, an abdominal belt 
with a pad on it. On December 26, 1934, Dr. Miksch was called to the residence 
ot the insured where he found him in a seriously weakened condition, confined 
to bed and vomiting blood. By that time the insured also had a protrusion of 
about one inch caused by some form of abdominal tumor. Suspecting cancer of 
the stomach, Dr. Miksch advised the insured to go to Dr. William B. Ray at the 
Allegheny General Hospital in Pittsburgh for an X-ray examination. On Jan- 
uary 3, 1935, only two days prior to making application for the reinstatement of 
his policy, the insured went from his home in Donora to Pittsburgh and had an 
X-ray examination, lasting some six hours and including the eating of a barium 
meal. Dr. Ray concluded insured had been suffering from cancer of the stomach 
for several months and so reported to Dr. Miksch. 

It does not appear from the testimony that the insured had been advised 
prior to the making of his application for reinstatement that he was suffering 
from cancer. Mr. Miksch testified that during his above mentioned professional 
visit on December 26, 1934, he informed appellant of his suspicion that her 
husband’s ailment was cancer of the stomach. There was evidence, however, 
that on January 7, 1935, while the application for reinstatement was pending, 
Dr. Miksch communicated to the insured, as well as to appellant, the contents 
of Dr. Ray’s report and sent the insured to Dr. Morris for an operation. As 
the chancellor based no specific finding on this testimony, we merely call 
attention, in passing to Stipcich v. Metropolitan Life Ins. Co., 277 U.S. 311, 48 
S.C. 512, 72 1..Ed., 895, and Gordon y. Prudential Ins. Co., 231 Pa. 404, 411, 80 A. 
882, holding that good faith upon the part of the insured would require him to 
acquaint appellee, before accepting reinstatement of the policy, with the fact that 
he was going to a hospital for an operation. 

The question whether the statements made by the insured were representa- 
tions or warranties may be debatable under the language of the contract, but 
for the purposes of this appeal we shall give appellant the benefit of the doubt 
and assume appellee had the burden of showing the answers of the insured 
upon which it sought cancellation were not only false in fact but were also 
known to him to be false. “An answer known by insured to be false when made is 
presumptively fraudulent.” Evans vy. Penn Mutual L. Ins. Co., 322 Pa. 547, 553, 186 
\. 123, 128, and cases there cited. In this connection, we also assume the insured had 
not been told by any physician, prior to his examination by appellee’s medical exam- 
iner, that he had a cancer. 

[1] Granting the insured may not have known when he went to Dr. Sprowl’s 
office to sign the application, and afford the doctor an opportunity to pass upon 
his “insurability,” that he was afflicted with cancer, there is ample uncontro- 
verted evidence upon the record from which the chancellor, as the sole trier of 
the facts. could find the insured did know he was suffering “from some grave 
illness. No man who, within the preceding ten days, had been confined to his 
hed summoned his physician, vomited blood, had a noticeable protrusion from 
his stomach, and had been sent to a hospital for examination, could in good 
faith say he had no “illness, disease, or impairment of health.” 

Moreover, the answer of insured in which he detailed his treatment and 
operations by a Dr. Baily for appendicitis and hernia in June, 1934, showed he 
fully understood he was being asked about consultations and treatments with 
and by physicians and about physical examinations and laboratory tests. The 
inference is inescapable that he deliberately and fraudulently concealed from 
Dr. Sproavls his very recent physical examinations and treatments by Dr. 
Miksch and the laboratory tests by Dr. Ray. Whatever he may have thought 
about the nature of his disease, these matters, concerning which he was 





1244 The Insurance Law Journal, Vol. 91 | Nov., 1938 


specifically asked, were absolutely known to him and could not possibly have 
been forgotten. The obvious purpose of the insured was to conceal from 
appellee’s representatives sources of information which would have caused the 
prompt rejection of his application. The perpetration of such fraud as was 
shown in this case renders inapplicable here many of the cases cited and relied 
upon by counsel for appellant—for example, Prudential Ins, Co. v. Kudoba 
et al.; 323 Pa. 30, 186 A. 793, as to the effect of the “passing” of an applicant 
for insurance by the insurer’s medical examiner. 

[2] What we have said thus far has been upon the assumption that the 
uestions upon the application were read to the insured by Dr. Sprowls and 
the answers thereto correctly filled in by the doctor. There was a conflict in 
the testimony upon this point. Dr. Sprowls died several days prior to the 
beginning of the trial. Appellant testified she went with the insured to Dr. 
Sprowls’ office and that the only persons present during the examination 
were the insured, Dr. Sprowls and herself. As appellant was the only survivor, 
the situation was open for her to give whatever version she might see fit of the 
circumstances under which the application was written and signed. She tes- 
tified (testimony pp. 63-65), in substance, that when question 2(c) was read to 
the insured by Dr. Sprowls her husband told the doctor of the operations in 
1934 for appendicitis and hernia and that the name of the surgeon was Dr 
Dunmire and not Dr. Baily, as recorded by Dr. Sprowls. Appellant further 
testified that when asked by Dr. Sprowls “if he had seen a doctor recently” 
her husband also told him about his treatments by Dr. Miksch, the vomiting 
of blood, the pains in his abdomen, the wearing of the belt, and the X-ray 
examination. The credibility of this witness was, of course, for the chancellor. 
In his adjudication he directed attention to the fact that although the signing 
of the application by the insured was admitted in the pleadings, appellant, after 
the case had been called for trial, desired to offer an amendment to the effect 
that the signature appearing upon the application was not that of the insured, 
but the proposed amendmeut was withdrawn when it was suggested that if 
her husband had not signed the application there would be no evidence that he 
ever asked to have the policy reinstated. 


In the course of his discussion the chancellor, after referring to the con- 
tention that Dr. Sprowls practiced a fraud upon the insured and his beneficiary 
in failing to fill out the application in accordance with the answers made by the 
insured, remarked: “Margaret P. Bamford, if this policy is held valid, is the 
beneficiary thereunder. It is on her testimony alone that the facts in the appli- 
cation for reinstatement are attempted to be: contradicted. She claims that 
she and her husband truthfully related all of the facts as to his condition, that 
the doctor placed them on a pad and thereafter filled in the application for rein- 
statement without setting forth any of them therein. This could be for no 
other purpose than for assisting Mark H. Bamford to obtain insurance when 
he was in no condition to pass a medical examination, and the fraudulent act 
of Dr. Sprowls in failing to reveal to his company the information sought by 
his examination could have been for no other purpose than to benefit Mark H 
Bamford and his wife. If he were to so have done, the only fair inference that 
we could draw would be that Margaret P. Bamford being a party to that, 
should not be allowed to recover by her own wrongful act. On no other theory 
could it appear that Dr. Sprowls, who was the medical examiner for the insur- 
ance company, would not correctly fill out the application in a tfuthful manner, 
he having long been engaged in this type of work.” 


[3] In the course of the opinion, written for the court below by the 
chancellor and dismissing appellant’s thirty-three exceptions to his findings, 
this language appears: “The only contradictory testimony to the whole situa- 
tion was that offered by the defendant herself, who was a most interested 
witness. Dr. Sprowls had died two days before the trial of the case, and the 
defendant then seems to have had the afterthought that the deceased did not 
sign the reinstatement application or that it was simply a blank when he 
signed it. * * * The defendant nowhere claimed in her pleadings that the 
reinstatement application was left blank when the deceased signed it. We, 
therefore, were entitled to give little or no weight to the testimony offered 
by the defendant in view of her vacillating position when this case came on 
for hearing. The defendant claims her unfortunate position arose because the 
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medical examiner placed false answers in the insurance application. The burden 
was upon her to show this. Suravitz v. Prudential Ins. Co., 261 Pa. 390, 398, 
399, 104 A. 754; Applebaum v. Empire State Life Assurance Society, 311 Pa. 
221, 226, 166 A. 768; and she clearly did not meet the burden.” 

Again, in explanation of his refusal to find, as requested by counsel for 
appellant, that the insured had made full disclosures to Dr. Sprowls of his 
then physical condition and of his treatments by Doctors Miksch and Ray, the 
chancellor remarked: “To have made such a finding, this court would have had 
to have accepted the testimony of Margaret P. Bamford, which, in view of its 
unreliability, we entirely rejected.” 

Our examination of the record has convinced us that the court below was 
fully justified in rejecting all of appellant’s testimony relating to the preparation 
oi the application. As there was ample competent evidence supporting the 
findings, made by the chancellor and adopted by the court, in banc, and as the 
law has been correctly applied to those findings, none of the assignments relat- 
ing to this branch of the case can be sustained. 

[4] 2. Upon the second proposition—whether the bringing by appellant of 
her action in assumpsit upon the policy after service of the bill ousted the 
jurisdiction of the court below to proceed in equity—we have this factual situa- 
tion. The policy contained an incontestable clause to the effect that, except 
for non-payment of premiums, the insurer could not contest its liability after 
one year from the date of issue, unless the insured died within such year, in 
which event the contestable period would become two years. It is conceded 
by counsel for appellant in his brief that the present proceeding was instituted 
within the contestable period of the policy as reinstated. A period of approxi- 
mately two and one half months elapsed between the maturity of the policy 
and the institution of proceedings for its ‘cancellation during which time 
appellant took no steps to enforce payment. Such a state of facts, prima facie, 
brings this case within the principles of law announced by us in Prudential 
Ins. Co. v. Ptohides, 122 Pa.Super. 469, 186 A. 386, cited with approval in Smith 
v. State Mutual Life Assurance Co., Pa.Super., 199 A. 358. In the Ptohides 
Case the court below sustained preliminary objections to, and dismissed, a bill 
for cancellation because, in its opinion, the insurer had an adequate remedy at 
law. We reversed, holding that the only effective way in which an insurer can 
“contest” its liability, upon the ground that its policy, or the reinstatement 
thereof, had been procured by fraud, is by instituting an appropriate proceeding 
in a court of equity for cancellation of the contract of insurance, or by defend- 
ing in a court of law against a suit brought upon the policv—which proceeding 
must be instituted, or defense interposed, within the contestable period of the 
policv. See also Prudential Ins. Co. v. Adamshick, 122 Pa.Super. 481, 186 A. 
394, and Prudential Ins. Co. v. Ordonoff, 122 Pa.Super. 485, 186 A. 391. The 
general subject was fully considered in the Ptohides Case and we need not 
repeat what was there said. 

The only difference between the case at bar and the Ptohides Case is that in 
the present case the beneficiary, in addition to filing the preliminary objections 
to which we have referred, simultaneously brought her action on the policy in 
the common pleas. It is contended by counsel for appellant that this procedure 
by his client takes her case out of the scope of our decision in the Ptohides 
Case. In the first place attention is directed to the following paragraph in our 
former opinion: 

“As the question of the effect of an action at law by a beneficiary, brought 
before or after the filing of a bill for cancellation but at such a date within the 
contéestable period as would afford the company an opportunity to file its 
affidavit of defense before the expiration of that period, is not now before us, 
We express no opinion upon it, but it seems reasonable to assume that a 
beneficiary could thus select his own forum.” 


It is then argued that as the action at law in the present case was instituted 
by appellant in time to permit appellee to contest its liability by filing an 
affidavit of defense, setting up the matters averred in its bill, before the expira- 
tion of the contestable period, the Ptohides Case should not be followed. As 
stated in the above quotation from our former opinion, the present question 
was not then involved and we expressly reserved it for consideration if and 
when it arose. It has now arisen and requires consideration and disposition by 
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us. Manifestly, appellant could have “selected her own forum” by bringing suit 
upon this policy during the two and one half months which elapsed between 
the death of the insured and the filing by appellee of its bill. Tender of the 
premium was notice of appellee’s attitude. The questions remains, however, 
whether the bringing of her action at the same time she filed her preliminary 
objections ousted the jurisdiction in equity which had already attached. 

One other feature of the case at bar should be kept in mind. Ten days 
after the bringing of the action at law appellee obtained a rule to show cause 
why it should not be stayed. Appellant filed an answer but took no further 
steps to bring the matter before the court below for adjudication. As the 
proceeding in equity did not come on for trial until about eighteen months later, 
it would be a reasonable inference that appellant elected to take her chances in 
a trial before a chancellor. We prefer, however, to dispose of this branch of 
the case upon broader grounds. Appellant’s contention has, we think, been 
clearly decided against her by the Supreme Court of the United States in 
American Life Ins. Co. v. Stewart, 300 U.S. 203, 57 S.Ct. 377, 81 L.Ed. 605, 111 
A.L.R. 1268, in an opinion written by Mr. Justice Cardozo, who, as appears 
from our opinion in the Ptohides Case, had the question of what amounts to a 
“contest” before him while presiding as Chief Justice of the Court of Appeals 
ot New Ycrk in the case of Killian et al. v. Metropolitan Life Ins. Co., 251 
N.Y. 44, 166 N.E. 798, 64 A.L.R. 956. 


The facts under which the issue arose in the Stewart Case are practically 
identical with those here present. In that case the insured died approximately 
three months after the date of issue to him of two policies, containing incon- 
testable clauses similar to the one involved in this case. About three months 
after the death of the insured the insurance company instituted proceedings in 
eguity to cancel the policies. There, as here, the beneficiaries moved, about 
one month after the institution of the proceedings in equity, to dismiss the bills 
for want of equity and began actions at law in the same court to recover the 
face of the policies. It was held that equity had jurisdiction and that its 
jurisdiction could not be defeated or affected by the institution of the actions 
at law. The writer of the opinion in the Stewart Case, after stating that a 
“contest,” within the purview of an insurance contract, has generally been held 
to mean a contest in a court and “not a notice of repudiation or of a contest 
to be waged thereafter,” continued (page 379): 

“The argument is made, however, that the insurer, even if privileged to sue 
in equity, should not have gone there quite so quickly. Six months and ten 
days had gone by since the policies were issued. There would be nearly a 
year and a half more before the bar would become absolute. But how long 
was the insurer to wait before assuming the offensive, and how was it to know 
where the beneficiaries would be if it omitted to strike swiftly? Often a family 
breaks up and changes its abode after the going of its head. The like might 
happen to this family. To say that the insurer shall keep watch of the coming 
and going of the survivors is to charge it with a heavy burden. The task would 
be hard enough if beneficiaries were always honest. The possibility of bad 
faith, perhaps concealed and hardly provable, accentuates the difficulty. * * * 
‘Where equity can give relief, plaintiff ought not to be compelled to speculate 
— ~ chance of his obtaining relief at law.’ Davis v. Wakelee, 156 U.S. 680, 

688, 15 S.Ct. 555, 39 I..Ed. 578. To this must be added the danger that wit- 
nesses may disappear and evidence be lost. A remedy at law does not exclude 
one in equity unless it is equally prompt and certain and in other ways efficient. 
Boyce’s Executors v. Grundy, 3 Pet. 210, 7 L.Ed. 655; Drexel v. Berney, 122 
US. 2H, 7 oe 1200, 30 L.Ed. 1219; Walla Walla v. Walla Walla Water Co., 
172 U.S. 1, 19 S.Ct. 77, 43 L.Ed. 341; Union Pacific R. Co. v. Com’rs of Weld 
County, a7 U.S. 282, 287, 38 S.Ct. 510, 62 L.Ed. 1110. ‘It must be a remedy 
which may be resorted to without impediment created otherwise than by the 
act of the party.’ Cable v. United States Life Ins. Co., supra, 191 U.S. 288, at 
page 303, 24 S.Ct. 14 48 L ‘Ed. 188. Here the insurer had no remedy at law at 
all except at the pleasure of an adversary. There was neither equality in 
efficiency nor equality in certainty nor equality in promptness. ‘The remedy 
at law cannot be adequate if its adequacy depends upon the will of the opposing 
party.’ Bank of Kentucky v. Stone (C.C.) 88 F. 383, 391; cf. Lincoln National 
Life Ins. Co. v. Hammer (C.C.A.) 41 F.2d 12, 16. To make a contract incon- 
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testable after the lapse of a brief time is to confer upon its holder extraordinary 
privileges. We must be on our guard against turning them into weapons of 
oppression. 

“The argument is made that the suits in equity should have been dismissed 
when it appeared upon the trial that after the filing of the bills, * * * the 
beneficiaries of the policies had sued on them at law. But the settled rule is 
that equitable jurisdiction existing at the filing of a bill is not destroyed because 
an adequate legal remedy may have become available thereafter. Dawson v. 
Kentucky Distilleries os 255 U.S. 288, 296, 41 S.Ct. 272, 65 L.Ed. 638; Lincoln 
National Life Ins. Co. Hammer, supra; New York Life Ins.-Co. v. Seymour, 
supra, [6 Cir., 45 F.2d 47, 48, 73 A.L.R. 1523].” 

In our opinion, the principles of law so clearly stated in the above quoted 
excerpts from the opinion of the Supreme Court of the United States in the 
Stewart Case should be given full force and effect under the method by which 
we administer equity in this jurisdiction. Their application to the facts of this 
case demonstrates that the court below was fully warranted in overruling 
appellant’s preliminary objections and proceeding to a final decree. The 
assignments of error applicable to this branch of the case are accordingly dis- 
missed. 

Decree affirmed at costs of appellant. 

FIRST NAT. BANK OF McKEESPORT et al. v. UNITED RUSSIAN 

ORTHODOX BROTHERHOOD OF AMERICA. 
Superior Court of Pennsylvania. July 15, 1938. 
200 Atlantic Reporter 935. 
2, WAIVER. 

\ provision in the by-laws of a fraternal benefit society that no legal proceed- 
ings should be brought on membership certificate within 90 days after receipt of 
proof of death may be waived by the fraternal benefit society by denial of liability 
prior to the expiration of the time stated. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

3. DENIAL OF LIABILITY. 

Where by-laws of fraternal benefit society provided that no legal proceedings 
should be brought on membership certificate within 90 days after receipt of proof 
of death and fraternal benefit society refused to pay claim upon filing of proofs 
and rejected claim by tendering return of all dues paid on account of the 
certificate of membership, it was not necessary for beneficiary to wait for the 
expiration of 90 days before instituting legal proceedings. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

4. PREMATURITY. 

Under statute and court rules, a fraternal benefit society, which failed to 
raise defense that action on membership certificate of fraternal benefit society 
was brought prior to expiration of 90 days from society’s receipt of proof of 
death contrary to society’s by-laws, was precluded from making such defense 
after entire trial was completed. 12 P.S. § 382 et seq. 

(For other cases, see Insurance, Dec. Dig. § 812.) 

3. OPERATION. 

Where applicant for membership to fraternal benefit society, on society’s 
obsolete application form, represented that she had_ not consulted physician for 
past five years and had had no serious injury or illness not mentioned in policy 
and that she had not been inmate of hospital, and application was returned with 
new forms to local lodge of society with instruction to obtain new application 
and medical examination, and applicant who had undergone operation since first 
application signed new forms in blank and gave them to physician, who without 
further examining applicant copied information from original form on new 
form as did also secretary of local lodge, fact that operation was not disclosed in 
new application would not void certificate of membership issued by society, since 
truth of statements was to be determined with reference to date of first application. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal No. 92, April term, 1938, from judgment of Allegheny County Court, 
No. 880 of 1936; G. Malsolm McDonald, Judge. 
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Assumpsit by the First National Bank of McKeesport, guardian of the estate 
of Wesley Shyosky, also known as Vasily Shyosky, and others, against the 
United Russian Orthodox Brotherhood of America, a corporation, on a member- 
ship certificate issued by the defendant, a fraternal benefit society. From a 
judgment on a verdict for the plaintiffs for $2,040, defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

Louis Vaira and Paul N. Barna, both of Pittsburgh, for appellant. 

Samuel G. Wagner and Samuel A. Weiss, both of Pittsburgh, for appellees. 

STADTFELD, Judge. 

This is an action of assumpsit brought by plaintiffs, beneficiaries on a member- 
ship certificate issued by the defendant, United Russian Orthodox Brotherhood 
of America, a fraternal benefit society. 

On January 14, 1935, Stella Shyosky,. now deceased, made application for 
membership to the local lodge of the defendant society. On the same day, she 
was examined by one Dr. Johns, selected by the local lodge to make the physical 
examination of the applicant. In her application of that day, she made answer 
to questions set forth on the application blank and delivered the application, 
together with the report of the doctor’s examination, to the secretary of the 
local lodge. The papers were then forwarded to the home office of the defendant. 

The application blank stated that the applicant had no illness, in answer to a 
question asking to give the name of each physician she had consulted or who 
had treated her during the past five years. The following question outlined 
certain specific diseases and then asked whether the applicant had any serious 
illness or injury not mentioned above. The answer was in the negative. The 
next question asked whether the applicant had ever been an inmate of any hospital 
or sanitarium. Here again the answer was “No”, 

In the month of February, 1935, the applicant had a thyroid operation 
performed upon her at the McKeesport Hospital. The applicant had no knowledge 
on January 14 that she was afflicted with thyroiditis, or goiter, as her own 
physician deemed it inadvisable to inform her of the fact. The operation was 
a complete success. 

In the following month, March, 1935, the application which had been made 
in January was returned by the home office of the defendant society to the 
local lodge, with the information that the form of the application which had 
been used was obsolete. New forms were transmitted to the local lodge, with 
instructions to procure a new application and medical examination. The secre- 
tary of the local lodge delivered the new form to a niece of the applicant, who 
took the same to the applicant and informed her that it was necessary to sign 
the additional papers. Having been signed in blank by the applicant, the new 
form was then brought by her niece to Dr. Johns, who copied the information 
from the old form, received from the lodge, into the new form and _ supplied 
some additional information. No additional examination of the applicant was 
made. The new form was then taken to the secretary of the local lodge, who 
likewise copied ugon it the information appearing on the original form, and then 
transmitted it to the home office. 


Upon approval of this application, a death benefit certificate in the amount 
of $2,000 was duly issued. The premiums were regularly paid by the applicant 
up to July 10, 1936, when she died from causes in no way connected with her 
thyroid condition or operation. 7 

|1] Appellant assigns as error the refusal of the court below to enter a com- 
pulsory non-suit. An appeal does not lie from such refusal. Becker v. Saylor, 317 
Pa. 573, 576, 177 A. 804. p 

{2, 3] A further question raised by the assignments of error is that the suit 
was brought prematurely and contrary to the provision in the by-laws of the society 
providing that no legal proceedings should be brought within ninety days after 
receipt of proof of death. “A provision of this kind may, however, be waived by 
the company by denial of liability prior to the expiration of the time stated.” 
Curran v. National Life Ins. Co. of U. S. A. 251 Pa. 420, 434, 96 A. 1041, 1046. 
So, in the instant case, appellant not only refused to pay the claim upon the filing 
of the proofs, but rejected the claim entirely by tendering the return of all dues 
paid for and on account of the certificate of membership in the society. Under such 
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circumstances, it is not necessary for a claimant to wait for the expiration of the 
stipulated waiting period within which the insurer may decide whether to pay or 
reject the claim. See Western & Atlantic Pipe Lines v. Home Ins. Co., 145 Pa. 
346, 363, 22 A. 665, 27 Am.St.Rep. 703; J. Purdy Cope Hotels Co. et al. v. Ins. 
Co., 126 Pa. Super. 260, 266, 191 A. 636. 

[4] Moreover, appellant had nowhere in the pleadings raised the defense of 
prematurity of the bringing of the suit, as required by the rules of court and by 
the Practice Act of 1915, as amended, 12 P.S. § 382 et seq., and hence is precluded 
from making this defense at the trial of the cause, after pleading to the merits and 
after the entire trial was completed. See Meikle vy. Northwestern Nat. Ins. Co., 
243 Pa. 557, 90 A. 354. 

In the instant case, both the application for membership and the medical 
examination report signed by the insured contained an express provision to the 
effect that the falsity of any statements in either waived all claims and _ benefits 
against the society. The controlling question, therefore, depends on whether the 
truth of the statements of the insured contained in the two applications and in the 
two medical examination reports is to be tested with reference to the date of the 
first application of January 14, 1935, or with reference to the date of the second 
application of March, 1935. As of the former date, the answers are true, but 
false as of the latter date, for in the interim, during the month of February, 1935, 
the insured had undergone a thyroid-goiter operation. It was accepted on both sides 
as an undisputed fact that the operation was a complete success and had nothing 
to do with the cause of her death on July 10, 1936. Nevertheless, the question as to 
whether or not it was the understanding of both parties to the suit that the new 
application was to be considered as of the date of the old one, was entrusted to the 
determination of the jury. The court below, in its charge, stated: “Certainly, she 
did know that she had an operation in February, 1935, and she did know that she 
was in a Hospital in February, 1935, and if these answers here were made by her 
on March 12th, 1935, as the defendant contends, that would be sufficient to void 
this policy. You will determine all of those questions.” The jury returned a verdict 
for the plaintiffs. 

[5] It is clear from the evidence that the secretary of the local lodge at no 
time informed the insured that the application of January, 1935, was unacceptable 
to the appellant society. Neither did the physician selected by appellant make any 
subsequent examination of the insured. In fact, the secretary of the local lodge 
himself, as well as the physician, copied the same information from the old applica- 
tion on to the new form and then transmitted it to the home office. Under such 
circumstances, it is difficult to understand how the appellant can consider itself to 
have been imposed upon. 

After a careful examination of the entire record, we are of the opinion that 
the case was fairly submitted to the jury by the court below in its charge, and that 
there is ample evidence to sustain the jury’s verdict. 

Judgment affirmed. 


SHANE v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Court of Appeals of Tennessee, Middle Section. Feb. 19, 1938. 
Certiorari Denied by Supreme Court July 2, 1938. 

118 Southwestern Reporter (2d) 570. 

l..PRESUMPTION. : ; 

In action to recover total and permanent disability benefits under a group 
pelicy, good health of insured at time policy was issued was presumed. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
2. TOTAL DISABILITY. ra 

_In action to recover total and permanent disability benefits under a group 
policy which terminated with termination of insured’s employment, where 
periodical physical examination revealed that insured had tuberculosis, where- 
upon employment was terminated, and physician testified that at time of exam- 
ination, if insured had remained in tuberculosis hospital as directed, insured 
would have had a good chance to recover, question whether insured’s disability 
at time of examination was total and permanent so as to permit recovery, was 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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3. EMPLOYMENT. 

A contract for personal service is terminated by the death, insanity, sick- 
ness or permanent disability of the servant, where he is unable to perform his 
contract, unless the parties contract to the contrary, as respects termination of 
a group policy, upon insured’s ceasing to be an employee. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

4. BURDEN OF PROOF. 

In action on group policy to recover total and permanent disability benefits, 

where policy terminated as to insured when insured ceased to be an employee, 


burden of proving that total and permanent disability occurred while insured 
was an employee was on insured. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
5. PERMANENT DISABILITY. 

In action on group policy to recover total and permanent disability benefits, 
where policy provided that, if disability terminated, no further benefits would 
be paid, burden was on insured to prove that the total and permanent disability 
continued up to time of bringing action. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. MEDICAL ATTENTION. 

The right of an insured under a group policy to recover insurance benefits 
for total and permanent disability cannot be affected by insured’s failure to 
have medical attention. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal in Error from Circuit Court, Davidson County; Richard P. Dews, 

udge. 
J a by Mildred D. Shane against the Equitable Life Assurance Society of 
the United States to recover total and permanent disability benefits under a group 
policy issued by defendant. From a judgment dismissing plaintiff's action, plain- 
tiff appeals in error. 

Reversed and remanded. 

Walker & Hooker and William C. Sugg, all of Nashville, for plaintiff in error 
Mrs. Shane. 

Seay, Stockell & Edwards, of Nashville, for defendant in error Insurance Co. 

Crownover, Judge. 

This is an action to recover $1,500, “total and permanent disability” benefits 
under a group policy, the master policy having been issued and delivered to the 
employer, E. 1. DuPont de Nemours & Company, and the certificate to the 
employee, Mildred Shane, the plaintiff in this suit. 

It was averred in the declaration that the insured (Mildred Shane) became 
totally and permanently disabled on account of having developed tuberculosis while 
this policy was in force, and that she had given due notice and proof of her dis- 
ability to the insurance company, but payment had been refused. 

The defendant insurance company denied liability and pleaded nil debet and 
non assumpsit. 

The case was tried by the judge and a jury. At the close of the plaintiff's evi- 
dence the defendant moved the court for peremptory instructions in its favor, 
which motion was sustained; the jury was instructed to return a verdict for the 
defendant, which was done, and judgment was entered dismissing the plaintiff's 
action. 

The plaintiff filed a motion for a new trial, which was overruled, and she 
appealed in error to this court and has assigned as error the court’s action in 
directing a verdict for the defendant and dismissing her suit. 

Mrs. Mildred Shane (formerly Mildred Drake) is a married woman of the 
age of twenty-three years. She first went to work for E. I. DuPont de Nemours 
& Company at their rayon plant in Old Hickory, Tennessee, in August, 1930, at 
the age of seventeen years, having left school in the ninth grade to go to work 
for this company. She was laid off from work in May, 1931; resumed work in 
August or September, 1931, and worked almost two years. She was married 
during this time. In June, 1933, she stopped work because she was going to give 
birth to a child. She was hired again on January 24, 1934. 

When she had worked for the company for a year continuously, after this last 
hiring, an insurance certificate was issued to her, on January 24, 1935, under the 
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company’s group policy, insuring her life for $1,500 and providing for certain total 
and permanent disability benefits. At this time it was the company’s custom to 
have such a certificate issued after an employee had been with it one year. 

On May 7, 1935, she was required to have a physical examination, a periodical 
physical examination being required by the company, and it was discovered by the 
physician that she had tuberculosis, and she was advised to go to the Davidson 
County Tuberculosis Hospital for treatment. 

She went to the Tuberculosis Hospital and remained there a month, when she 
left and went to the home of her mother and remained there about sixty days. She 
then returned to the hospital and stayed there about sixty days, when it was 
necessary to transfer her to the Nashville General Hospital for a Caesarean opera- 
tion. On September 30, 1935, soon after the operation, she went to her mother’s 
home and stayed there about five months, returning to the Tuberculosis Hospital in 
February, 1936. She remained in the Tuberculosis Hospital about three months, 
then went to her husband’s home where she now lives. 

She does a little light house work at her home, but is really not able to do any 
work. 

On January 18, 1936, she consulted Dr. S$. T. Ross, who had x-ray pictures 
made of her lungs and examined her otherwise. He testified at the trial that at this 
examination he found that she had tuberculosis of both lungs but there were no 
cavities in the lungs. 

On March 4, 1937, just before this trial, he again examined her, and he tes- 
tified that then he found there was a cavity in one lung and “inactivity” in the 
other; that it was his opinion she would never be cured of the disease. 

The provisions of the certificate and also the master policy as to disability bene- 
fits are as follows: 

“In the event that any Employee while insured under the aforesaid policy and 
before attaining age 60 becomes totally and permanently disabled by bodily injury 
or disease and will thereby presumably be continuously prevented for life from 
engaging in any occupation or performing any work for compensation of financial 
value, upon receipt of due proof of such disability before the expiration of one 
year from the date of its commencement, the Society will, in termination of all 
insurance of such Employee, under the policy, pay equal monthly Disability-instal- 
ments, the number and amount of which shall be determined by the Table of 
Instalments below. The amount of insurance referred to in this provision is the 
total amount shown in the Insurance Schedule set forth in the Employer’s Insurance 
Plan on the second page hereof for an Employee having the same length of con- 
tinuous se rvice as the totally and permanently disabled Employee. * * * 

“The Society shall have the right at reasonable intervals to require proof of 
the continuance of such disability. If the Employee fails to furnish eres 
proof, or if it appears at any time that such disability has been terminated, 
further Disability-instalments will be paid on account thereof. * * * ” 

The plaintiff in error, Mrs. Shane, assigns as error the court’s action in per- 
emptorily instructing the jury to return a verdict for the defendant insurance com- 
pany, instead of submitting the question of her disability to the jury. 


It is insisted by the insurance company that she was not totally and permanently 
disabled on May 7, 1935, when she was discharged by the rayon company and her 
insurance policy automatically cancelled. 


The insurance company contends that the question at issue is whether she was 
totally and permanently disabled in May, 1935; that the evidence shows that on 
that date she had a light case of tuberculosis which might have been cured if 
she had obeyed the doctor’s instructions and had remained in the Tuberculosis 
Hospital; that her present state of total disability is the result of her neglect to 
procure proper medical attention, and not the natural result of the disease; and 
that it was her duty to submit to medical treatment to improve her physical con- 
dition, which she has failed to do. 


}1] There is a presumption that she was in good health at the time the policy 
was issued. 37 C.J. 616, sec. 411. 

The evidence is that on May 7, 1935, it was found that she had’ developed 
tuberculosis. Her condition appears to have grown steadily worse. Dr. Ross 
examined her on January 18, 1936, about eight months after the disease was first 
discovered, and he found she had active tuberculosis in both lungs, but no cavities 
in the lungs. He examined her again, in March, 1937, and found a distinct cavity 
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in one lung, and her condition much worse. He then considered her totally and 
permanently disabled. 

[2] The extent of Mrs. Shane's disability on May 7, 1935, whether total and 
permanent, is a question of fact, and should have com submitted to the jury. 

Whether the insured’s disability is total and Parnes is ordinarily a jury 
question. Prudential Ins. Co. v. Davis, 18 Tenn.App. 413, 78 S.W.2d 358; 6 Cooley's 
Briefs on Insurance 5614; Racteenalians Life Insurance Co. v. Blue, 222 Ala. 665, 
133 So. 707, 79 A.L.R. 855. 

The doctor, on cross-examination, was asked the question whether in his 
opinion, considering the history of Mrs. Shane’s case and the x-ray pictures (some 
of them made by other doctors), she could have been cured if she had remained in 
the Tuberculosis Hospital when she first went there in May, 1935, and he answered 
that he thought “the chances are she would have been cured”; that “she would have 
had a good chance to be cured.” However, he went on to say: “There is no 
way of saying positively that she would have gotten well, because 100% of them 
don’t get well.” This evidence was certainly not sufficient to authorize the trial 
judge to withdraw from the jury the question whether she was totally and _ per- 
manently disabled in May, 1935. 

All the facts and circumstances as to her condition before and after her 
discharge should have been submitted to the jury and let the jury determine whether 
she was totally and permanently disabled while she was an employee of the rayon 
company. 

The insurance company insists that her present state of health is the result of 
lack of medical attention, and that it was her duty to procure proper medical 
attention. 

[3] The insurance under a group policy is terminated when the servant ceases 
to be an employee. A contract for personal service is terminated by the death, 
insanity, sickness, or permanent disability of a servant, where he is unable to 
perform his contract, unless the parties contract to the contrary. American Nat. 
Insurance Company vy. Jackson, 12 Tenn.App. 305. 

But if she contracted tuberculosis and became totally and permanently disabled 
while an employee, then she may collect the disability benefits. Temples v. Pru- 
dential Ins. Co., 18 Tenn.App. 506, 79 S.W.2d 608. 

14, 5] But under the terms of the policy, above quoted, the insurance compan) 
has a right to require proofs of the continuance of the disability, and if it appears 
that such disability has been terminated, no further benefits will be paid. Hence 
the burden of proof to show that the total and permanent disability occurred while 
she was an employee and that the same continued up to the bringing of this suit, 
is on the plaintiff. 

It was not stipulated in the policy that the insured should obtain medical treat- 
ment if necessary. It was a matter which the insured was left to determine for 
herself. She was under no express contractual obligation to do so. Tittsworth v. 
Ohio Nat'l. Life Ins. Co., 6 Tenn.App. 206, 209; Temples v. Prudential Insurance 
Co., 18 Tenn.App. 506, 513, 79 S.W.2d 608. 

[6] While in personal injury and workmen’s compensation cases it is the duty 
of the person injured to procure medical and surgical attention, as it affects the 
amount of the recovery, the right to recover insurance benefits, where the insured 
is totally and permanently disabled, cannot be affected by the failure to have 
medical attention. 6 Cooley’s Briefs on Insurance 5228, 5229. 


However, from the evidence in this case it doés not appear that her present 
physical condition is the result of failure to stay at the hospital. No evidence was 
introduced by the insurance company to show that it was injurious to her health 
for her to stay at her home, or that she was not given there the care and atten- 
tion that she would have received at the hospital. It is not shown in the record 
that she had no medical attention or that her present condition was caused by the 
lack of proper medical attention. 

The question at issue in this case is, whether Mrs. Shane was totally and per- 
manently disabled at the time she was discharged, on May 7, 1935, and that con- 
dition continued. If this was the case, the company is liable. If not, she cannot 
recover. Patey v. Metropolitan Life Ins. Co., 19 Tenn.App. 634, 93 S.W.2d 1271. 
We think that there was enough evidence to carry the case to the jury; hence 
the assignment of error must be sustained, the judgment reversed, and the cause 
remanded to the Circuit Court of Davidson County for a new trial. The costs of 
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the appeal are adjudged against the insurance company, but the adjudication of 
the costs of the lower court will await the final determination of the case. 
Faw, P. J., and Felts, J., concur. 


TEXAS STATE LIFE INS. CO. v. BARTON. No. 10609. 
Court of Civil Appeals of Texas. GalVeston. June 16, 1938. 
118 Southwestern Reporter (2d) 617. 
AGE. 

In beneficiary’s action on life policy, where trial court, in unattacked findings, 
found that application for life policy stated insured’s age as 42 years, that at time of 
her death insured was more than 70 years of age, that application was not part of 
policy, that insurer’s manager personally interviewed insured at time application was 
made, that insurer, in issuing policy, had not relied on representation as to insured’s 
age, and that representation was immaterial, insurer could not escape liability and 
have life policy set aside on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

AGE. 

If misrepresentation regarding insured’s age was not a material one, and if 
insurer, acting through its manager, in interviewing insured at time of application 
for insurance, did not rely thereon, the misrepresentation did not invalidate the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 290.) 

3. BURDEN OF PROOF. 

In action on life policy, if insurer were in a position to claim that a smaller 
amount than the face value of policy should be paid because of insured’s under- 
statement of age in application, the burden would be on insurer to prove the 
difference in the amount. Rev.St.1925, art. 4732, subd. 5. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

\ppeal from Harris County Court at Law; Phil D. Woodruff, Judge. 

\ction by Freeman Barton against Texas State Life Insurance Company to 
recover under an insurance policy issued by defendant. Judgment for plaintiff for 
$330, and defendant appeals. 

Affirmed. 

M. Street, of Dallas, for appellant. 

Morris Pepper and J. A. Collier, both of Houston, for appellee. 

GRAVES, Justice 

This appeal is from a judgment of the court below, sitting without a jury, 
wherein the appellee was awarded a $330 recovery against the appellant, as for 
the amount found to be due under a policy of insurance it had issued in the sum 
of $250, together with the further sums of $30 as 12% statutory penalty, and $50 
as reasonable attorney’s fees imposed as for delay, and refusal to pay without suit. 

The policy had heen issued to one Marie Clemons on July 10, 1935, with the 
appellee as beneficiary, both of them being negroes, and insured having died on the 
20th day of November of 1935. 

The trial court supported its decree by filing findings of fact and conclusions 
of law, which findings are not attacked on the appeal as being unsupported in any 
other respect than that, as appellant asserts under its third assignment, the evidence 
did not show that the premiums due under the policy were duly paid, or duly 
tendered, and that appellant wen refused to accept them as so tendered. 
This presentment is found to be wholly without merit, as the evidence so fully 
supports the trial court’s determination in this respect that no discussion or résumé 
of it is deemed essential. 

There is only one other complaint presented here; that is, that the trial court 
erred in holding the policy to have been in effect when Marie Clemons died, 
first, because it had further found as a fact that in her application for the insur- 
ance her age had been stated to be 42, whereas at the time of her death she was 
more than 70 years of age, and, second, her application being made a part of the 
policy, it was the insured’s bounden duty to see to it that her answers were 
properly recorded. 

Neither is this contention in either detail thought to be well taken; in its 
unattacked findings the court recited that the application for insurance neither 
was, nor ever had been, attached to the policy, that at the time the application had 
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been made, the manager of appellant company personally saw and interviewed 
the insured; and further that the company, in issuing the policy sued upon, did not 
rely upon the stated representation of the insured that she was 42 years of age, 
finally, that as a matter of fact such misrepresentation as to her age was not 
material. 

|1, 2] In this state of the record it is this court’s conclusion that no other 
judgment than the one rendered would have been a proper one; if: the misrep- 
resentation as to age was thus not a material one, and the Insurance Company— 
so acting through its manager in personally interviewing the insured at the time 
of the application—did not rely upon any such misstatement of age as was in 
fact made, it follows that there was no such fraud practiced upon it in that 
respect as entitled the insurer to set the policy aside. American Cent. Life 
Insurance Co. v. Alexander, Tex.Com.App., 56 S.W.2d 864. 

It is true that subdivision 5 of R.S., Article 4732, provides in effect that, if 
the age of the insured has been understated, the amount payable under the policy 
shall be such as the premium paid would have purchased at the correct age, but 
there is nothing in this policy, or in the evidence, which in any way shows that 
such statutory requirement was not complied with in this respect. Home Benefit 
Ass’n v. Salvato, Tex.Civ.App., 295 S.W. 638, error refused. 

[3] Furthermore, even if appellant had been in position here to claim that a 
smaller amount than the face value of the policy should have been paid in this 
instance, because of such an understatement of age, the burden was upon it 
of proving what such difference in the amount was, and it wholly failed to meet 
that requirement—indeed, its brief admits that this record does not contain any 
testimony along that line. American National Ins. Co. v. Tabor, 111 Tex. 155, 
230 S.W. 397; Sovereign Camp v. Ray, Tex.Civ. App., 262 S.W. 819. 

Further discussion is deemed unnecessary. An affirmance will enter. 

Affirmed. 

Pleasants, C. J., absent. 


SELLERS v. GREAT SOUTHERN LIFE INS. CO. No. 106312. 


Court of Civil Appeals of Vexas. San Antonio. May 25, 1938. 
Rehearing Denied June 29, 1938. 
118 Southwestern Reporter (2d) 612. 
3. PAYMENT OF PREMIUM. 

In action on life policy, fact findings that certain annual premiums, a premium 
note, and a policy loan note had never been paid, supported judgment for insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Fifty-Seventh District, Bexar County; Everett 
F. Johnson, Judge. 

Action on a life policy by Mabel Kline Sellers against the Great Southern 
Life Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

H. H. Jones and Harry A. Nass, both of San Antonio, for appellant. 

Vinson, Elkins, Weems & Francis, Fred R. Switzer, and Simon Frank, all 
ot Houston, for appellee. 

Murray, Justice. 

[1] This cause was submitted in this Court on April 27, 1938, and on the 
day of submission appellant filed a motion asking for a postponement of the 
submission of the cause, for the reason that her attorneys had just discovered 
certain interlineations in the statement of facts, which were not in the hand- 
writing of the official cout reporter who prepared the statement of facts, and 
which had been made after the court reporter had filed the statement of facts 
with the clerk of the trial court. 

There is no contention made that the interlineations had not been made 
before the attorneys for both sides agreed to the statement of facts and the 
same was approved by the trial judge. 

Under such circumstances, we find no good reason why submission should 
have been postponed, and therefore overrule the motion and hold the cause was 
properly submitted in its regular order on the docket. 

This suit was instituted in the 57th District Court of Bexar County by 
Mabel Kline Sellers against Great Southern Life Insurance Company, seeking 
to recover upon a life insurance policy on the life of Burrell Oscar Sellers, now 
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deceased. The policy provided for the payment of the sum of $60 per month 
for a period of ten years. 

The trial was begun to a jury, but at the close of the evidence, by agreement 
of both parties, the jury was discharged and the cause submitted to the court 
for his determination on both the facts and the law. Thereupon the court pro- 
ceeded to render judgment against Mabel Kline Sellers, and in favor of the 
Great Southern Life Insurance Company, from which judgment Mabel Kline 
Sellers has prosecuted this appeal. 


At the request of appellant the trial judge made and filed the following 
findings of fact: 

“1. That on or about December 28, 1926, the defendant, Great Southern 
Life Insurance Company, issued and delivered its policy of insurance No. 156041, 
bearing date of December 28, 1926, upon the life of Burrell Oscar Sellers, said 
policy providing for an annual premium of $212.16, payable in advance on the 
28th day of December each year until insured’s death, or until he attained the 
age of 85, said policy obligating the insurer in the event of insured’s death to 
pay upon the terms and conditions therein stated to Mabel Kline Sellers, the 
beneficiary, the sum of $60.00 per month for 120 months, the first monthly pay- 
ment to be made immediately upon receipt of proof of death, a copy of which 
policy is hereto attached and marked “Exhibit A.” 

“2. That said insured died May 10, 1932. 


“3. That on May 25, 1933, Carter & Carter, attorneys of San Antonio, then 
representing the plaintiff herein, wrote the defendant a letter demanding pay- 
ment on said policy, which letter was received by the defendant in the due 
course of mail, and was answered by the defendant on May 26, 1933. 


“4. That no sum has been paid by the defendant to the plaintiff herein on 
account of the amount alleged to be due upon said policy of insurance. 


“5. The following transactions with reference to premium payment, premium 
notes and policy loans were had between the insured and the insurer, Great 
Southern Life Insurance Company: 


“(a) The first annual premium in the sum of $212.16, due December 28, 
1926, was paid in cash to the insurer, and recorded on its permanent records 
January 7, )927. 

“(b) The second annual premium due December 28, 1927, was handled thus: 

“The insured paid to the insurer in cash on account of said premium the 
sum of $112.16, which was recorded ‘paid’ on the insurer’s original record 
January 25, 1928. 

“The insured also executed and delivered to the Great Southern Life Insur- 
ance Company his premium note dated December 28, 1928 for the sum of 
$100.00, said $100.00 note and $6.00 interest, being interest on $100.00 for a 
year, were paid to the insurer, and payment recorded by it on its permanent 
record December 29, 1928, and said note was surrendered to the insured. 

“(c) On December 28, 1928, the insured in extension of the third year’s 
premium gave a note for $212.16, the amount of said premium, said note’ being 
due December 28, 1929, which note and $10.60 interest due November 2, 1929, 
was on the permanent records of the insurer recorded ‘Paid November 2, 1929,’ 
and said note was surrendered to the insured. 

“(d) Bearing date of October 31, 1929, insured executed his policy loan note 
in the sum of $200.00, due on or before December 28, 1929, same being recorded 
on the permanent loan and lien records of the insurer November 2, 1929. 

“Qn November 2, 1929, the insured paid to the insurer $24.76, being the 
difference between the amount necessary in excess of the $200.00 policy loan not 
to retire the $212.16 premium note due December 28, 1929, and interest in the 
sum of $10.60, accrued thereon ta November 2, 1929, and $2.00 interest. in 
advance on the $200.00 policy loan note to its due date, which was December 
28, 1929. The account between the insurer and the insured being settled thus: 
Policy loan note executed to the insurer 
Cash paid to the insurer 


Amount of premium note 
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Interest on premium note to November 2, 1929 
Interest on policy loan note to December 28, 1929 


$224.76 


“6. I find that by reason of the above transaction all premiums accruing 
prior to the one due December 28, 1929, had been paid, and there was on 
December 28, 1929, a valid lien upon said policy, as evidenced by the said_policy 
loan note dated October 31, 1929, due December 28, 1929, for the sum of $200.00, 
a copy of which is hereto attached and marked ‘Exhibit B.’ 

“7. The policy sued upon does not have any endorsement made thereon of 
the said policy loan. 

“8. The insured failed to pay the said $200.00 policy loan note due December 
28, 1929, and on or about January 7, 1930, in consideration of the payment of 
$12.00 interest thereon in advance to December 28, 1930, the maturity date of 
said note was extended until December 28, 1930. 

“9. The fourth annual premium due December 28, 1929, was never paid. 
The insured, in extension of the time of payment of said premium, gave his 
premium note dated December 28, 1929, for the sum of $212.16, due July 1, 1930, 
same being recorded on the permanent records of the insurer January 7, 1930, 
a copy of which premium note is hereto attached and marked ‘Exhibit C’. The 
said note was not accepted by the insurer in payment or discharge, of the 
premium due December 28, 1929, but the insured gave said note, and the insur- 
ance company accepted the same, as a means of extension till July 1, 4930, the 
due date of the premium due December 28, 1929. 

“10. The said premium note dated December 28, 1929, due July 1, 1930, was 
not paid when due, or at any subsequent date, and no interest was ever paid 
thereon, and no part of the principal was ever paid. 

“11. The policy loan note for the sum of $200.00, originally due December 
28, 1929, and extended to mature December 28, 1930, was not paid on or before 
December 28, 1930, or at any subsequent date and the interest thereon due in 
advance on December 28, 1930, and 1931 was never paid, and no part of the 
principal was ever paid. 

“12. That neither the insured, nor any one for him, paid or tendered to the 
insurer any part of the annual premiums due December 28, 1930, and December 
28, 1931.” 

[2] Appellant presents the following four points as the basis of her appeal, 
to-wit: 

“Ist. Findings of fact, upon which a judgment is predicated must be sup- 
ported by the evidence before the court. 

“Ind. It is error for a court to conclude as a matter of law, that there was 
a cancellation of an insurance policy, in a general manner, when the pleadings 
supporting the evidence relied upon are specific as to the date, and the court 
makes no specific finding of fact showing the date of cancellation in accordance 
with the pleadings. 


“3rd. ‘Lapse Sheets,’ the same being a record or memorandum made by an 
agent or employee of the company, kept for the purpose of showing the com- 
pany what policies were not in force, are self-serving declarations coming 
within the meaning of a rule of hearsay evidence, and are not admissible in an 
action on a policy. 

“4th. No duty rests upon the insured to pay premiums on a policy of life 
insurance from and after the date that the company declares said policy of 
insurance cancelled.” 


The points are mere abstract statements of law, they do not point out any 
act or ruling on the part of the trial court which was erroneous, they do not 
constitute specifications of error sufficient ,to invoke the jurisdiction of this 
Court in the absence of fundamental error. Roberson v. Hughes, Tex.Com.App., 
231 S.W. 734; Natkin Engineering Co. v. AXtna Casualty & Surety Co., Tex. 
Com.App., 37 S.W.2d 740; Blackmon v. Trail, Tex.Com.App., 12 S.W.2d 967; 
Bustamante v. Haynes, Tex.Civ.App., 55 S.W.2d 137; Lamar-Delta County 
Levee Improvement Dist. No. 2 v. Dunn, Tex.Com.Anp.. 61 S.W.2d 816; Com- 
mercial Casualty Ins. Co. v. Hamrick, 127 Tex. 403, 94 S.W.2d 421; Stillman v. 
Hirsch, 128 Tex. 359, 99 S.W.2d 270; Sweatt v. Tarrant County, Tex.Civ.App., 
108 S.W.2d 700; Stout v. Sommers, Tex.Civ.App., 28 S.W.2d 247; Sommers v. 
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Stout, Tex.Com.App., 44 S.W.2d 901; Kennedy v. McMullen, Tex.Civ.App., 39 
S.W.2d 168; Guaranty Mortgage & Realty Co. et al. v. L. E. Whitham & Co., 
Tex.Civ.App., 93 S.W2d 512; Still v. Moffett, Tex.Civ.App. 93 S.W.2d 756; 
Western Union Life Co. of Houston vy. Ensminger, Tex.Civ.App., 103 S.W.2d 
162; Butler v. AZtna Casualty & Surety Co., Tex.Civ.App., 113 S.W.2d 971. 

[3] The findings of fact made by the trial court amply support the judg- 
ment.and it is accordingly affirmed. 

NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN. 

v. MOORE. No. 8701. 
Court of Civil Appeals of Texas. Austin. June 1, 1938. 
Rehearing Denied June 15, 1938. 
118 Southwestern Reporter (2d) 619. 
4. SURRENDER OF POLICY. 

In suit on life policies, policies were not inadmissible because their surren- 
der to insurer was a condition of its promise to pay according to terms of 
policies, since insurer, having denied liability on policies, was not entitled to 
their surrender. 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 

Appeal from Fayette County Court; E. A. Arnim, Jr., Judge. 

Suit on life policies by Dewey Moore against the National Life & Accident 
Insurance Company of Nashville, Tenn. From a judgment for plaintiff, defend- 
ant appeals. 

Affirmed. 

C. C. Jopling, of La Grange, for appellant. 

I. N. Jett, of Smithville, for appellee. 

\McCLenpon, Chief Justice. 

Suit upon two life insurance policies for $100 and $70, respectively. 
Appellee, Dewey Moore (plaintiff below), was the beneficiary in each policy; 
Rosie Moore, his deceased wife, the insured; and appellant, insurance company 
(defendant below) the insurer. This is the second appeal of the case. Tex. 
Civ.App., 104 S.W.2d 897. The suit was first brought in the justice court, and 
appealed to the county court where judgment was rendered for plaintiff for 
$246, which included $50 attorney’s fees authorized under R.C.S. Art. 4736, as 
amended by Acts of 1931, c. 91, § 1, Vernon’s Ann.Civ.St. art. 4736. Following 
Johnson v. Insurance Co., 127 Tex. 435, 94 S.W.2d 1145, this court reversed that 
judgment and dismissed the suit without prejudice, because the amount in con- 
troversy exceeded the jurisdiction of the justice court. The suit was then 
brought in the county court, and tried without a jury, resulting in a judgment 
in favor of plaintiff for $170, the face of the two policies. The instant appeal 
is by defendant from this judgment. 

The policies were issued August 6, 1934, and insured died October 20, 1934. 
The insurance company defended on the grounds: (1) that insured was not in 
good health when the policies were delivered; (2) that she had made false and 
fraudulent statements in the applications or policies that she had never been 
afflicted with heart disease; and (3) like statements as to cancer of the uterus. 
Appellant presents ten assignments of error to the effect that the evidence: 
(1) conclusively, as a matter of law; and (2) factually by its overwhelming 
weight, established each of these defenses. We have carefully perused the 
entire statement of facts and conclude that while the evidence is highly con- 
flicting none of these assignments is well taken. We pretermit a detailed 
statement and analysis of the evidence for the reason that the jurisdiction of 
this court is final, and the questions thus presented are not important to the 
jurisprudence of the state. 

[1] Error is assigned upon the refusal of the court to allow appellant’s 
attorney to show that shortly before the death of insured appellee presented 
to him a claim for sick benefits under one of the policies, which contained the 
statement by a physician that insured was then suffering with cancer of the 
uterus. This was offered as impeaching testimony, appellee having testified 
that he had no knowledge of such affliction prior to the death of insured. The 
testimony was excluded on the ground that the proffered testimony constituted 
a privileged communication, in that at that time appellee was consulting the 
attorney (not then in appellant’s employ) professionally. 44 Tex.Jur. p. 1061, 
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§ 93. The evidence on this issue of such professional relationship was con- 
flicting; but since the case was tried without a jury, the court’s ruling thereon 
was conclusive. 

(2, 3] We are further of the view that the assignment is without merit for 
two reasons: 

i. The bill of exceptions urging the point was not embodied in the transcript 
nor certified by the clerk. What purports to be an original bill was filed with the 
transcript. 

2. Exclusion of the evidence was harmless for the following reasons: The 
claim to which the physician’s signature was appended was dated October 15, 
1934, just five days before insured’s death. This physician was the only witness 
who testified that insured had this malady, and he also testified that it must have 
existed for more than a year. He had, however, signed two previous sick benefit 
claims under the policy, one dated September 29th, the other October 5, 1934, 
in each of which he stated that insured was suffering from pernicious anemia, 
and was not afflicted with any other disease. Whether appellee knew between 
October 15th and 20th that this physician was asserting that his wife was afflicted 
with cancer was not material to any fact issue in the case. It was only admissible 
as impeaching evidence. The issue, in so far as concerns cancer, was whether it 
existed at all. The evidence on this issue was conflicting. The doctor’s testimony 
thereon was before the court, and was manifestly rejected on the ground, no doubt, 
that the physician had not found such malady on the two previous examinations, 
the latter of which was just fifteen days prior to insured’s death, and the further 
fact that a number of witnesses testified to facts which negatived the existence 
of such malady. Under these circumstances we conclude that exclusion of the 
evidence had no material bearing upon the result of the suit. 

|4] The remaining assignment is manifestly without merit. It complains of 
admission of the policies in evidence because their surrender to appellant “was a 
condition and 2 prerequisite of the defendant’s promise to pay * * * according to 
the terms of the contracts of insurance.” Having denied liability upon the policies, 
appellant was not entitled to their surrender. They were filed in the trial court, 
and the judgment is full protection against appellant’s further liability thereon. 

[5] Since no cross-assignment was presented upon the failure of the trial 
court to include the statutory penalty and attorney’s fee in the judgment, we have 
no jurisdiction to consider that issue. 3 Tex.Jur. p. 874, § 610. 

The trial court’s judgment is affirmed 

Affirmed. 


DOUGLAS v. ACACIA MUT. LIFE INS. CO. No. 2021. 
Court of Civil Appeals of Texas. Waco. June 23, 1938. 
Rehearing Denied July 7, 1938. 
118 Southwestern Reporter (2d) 643. 
1. INCONTESTABILITY. 

The term “one year” means a calendar year, regardless of whether it be a 
leap year or otherwise. Rev.St.1925, art. 23. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. CANCELLATION. 

A suit by insurer to cancel life policy dated March 1, 1935, and providing 
that it should be incontestable after one year from date of issue, was com- 
menced within one-year period allowed where filed on February 29, 1936, not 
withstanding that that was the 366th day, including date of issue, after that 
date. Rev.St.1925, art. 23. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Error from District Court, Dallas County, 116th District; John A. Rawlins, 
Judge. 

Suit by the Acacia Mutual Life Insurance Company against Mrs, Anne 
Haynes Douglas to cancel a life insurance policy on the ground of alleged false 
representations in procuring the insurance. To review a judgment for plaintiff. 
the defendant brings error. 

Judgment affirmed. 

J. Lee Zumwalt, of Dallas, for plaintiff in error. 
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Locke, Locke, Stroud & Randolph and Albert S. Johnson, all of Dallas, for 
defendant in error. 
ALEXANDER, Justice. 


This suit was brought by the Acacia Mutual Life Insurance Company 
against Mrs. Anne Haynes Douglas to cancel a life insurance policy in the sum 
of $2,000, issued on the life of William Maxwell Douglas and payable to plaintiff 
as beneficiary. Cancellation was sought on account of alleged false represen- 
tations in procuring the insurance. The jury returned a verdict on special 
issues and the court entered judgment thereon for plaintiff canceling the policy. 
The defendant appealed. 


{1, 2] The parties will be referred to as in the trial court. The defendant’s 
first contention is that the suit for cancellation was not brought within the 
centestable period. Said policy provided: “This policy shall be incontestable 
after one year from date of issue except for non-payment of premium.” The 
evidence shows that the application for the policy was made on March 9, 1935, 
and that it was actually issued and ddivered on March 22nd of the same year 
but, at the request of the insured, it was dated March 1, 1935. The insured died 
February 18, 1936. The suit for cancellation was filed on February 29, 1936. 
It is the contention of the defendant that by the term “date of issue,” as used 
in the incontestable clause, is meant March Ist, the date borne by the policy, 
and that by the term “one year” was meant 365 days and not a calendar year, 
and since the suit was not filed until February 29, 1936, which was the 366th 
day including the date of issue, it was brought after “one vear from date of 
issue.” We cannot sustain this contention. It appears to be a well established 
rule that by the term “one year” is meant a calendar year regardless of whether 
it be a leap year or otherwise. R.S. art. 23; 62 C.J. 963, 967. Consequently, if 
it be conceded that by the term “date of issue” is meant the date borne by 
the policy, the suit was very clearly brought within and not after one year 
from the date thereof. See, also, New York Life Ins. Co. v. Bullock, 5 Cir., 26 
F.2d 666; Key v. Forshagen, Tex.Civ.App., 57 S.W.2d 232. If we should hold 
as contended for by the defendant, we would be required to apply the same 
rule in determining whether or not an insured had paid his annual premium 
within the vear as usually stipulated in a policy providing for annual premiums 
and such a construction might often result in serious injury to the rights of 
policy holders. 

[3 4] The defendant’s second contention is that there is a conflict in the 
answers of the jury to the issues submitted to them, and, as a consequence, the 
verdict does not support the judgment. The policy was issued without medical 
examination. A copy of insured’s application therefor was attached to and 
made a part of the policy. The plaintiff alleged that the insured’s representa- 
tions therein to the effect that prior to the date of the application, March 9, 
1935, he had not had or been under treatment for high blood pressure, heart 
disorder or kidney disease, and that during said time he had not had any disease 
or disorder, infirmity or deformity and had not consulted or been examined by 
any physician for any ailment or disorder, were false; that he was not in good 
health when the policy was delivered and that a representation contained in his 
application for reinstatement of the policy on July 24, 1935 to the effect that 
he was in good health and had not been sick within twelve months prior thereto 
was false. The jury, in answer to the issues hereafter indicated, found as 
follows: (1) That prior to March 9, 1935, the insured had had or had been under 
treatment for high blood pressure; (2) he knew this fact at the time he signed 
the application; (3) the existence of such high blood pressure was material to 
the risk: (4) and contributed to his death; and (5) the insurance company 
would have refused to have issued the policy if the insured’s answers had 
revealed that he had ever had or had been under treatment for high blood 
pressure. The jury made similar answers to special issues Nos. 11 to 15 inelu- 
sive, with reference to heart disorder. The jury further found (21) that 
insured had consulted or been examined by a physician for some ailment or 
disease within five years prior to March 9, 1935; (22) he knew this fact when 
he signed the application; (23) that a truthful disclosure by him, in answer to 
the questions propounded in the application with reference to this matter, was 
material to the risk; (24) and if he had stated the names and addresses of the 
physicians who had so examined him, the insurance company would have 
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refused to issue the policy sued. on; (25) on March 22, 1935 (the date the policy 
was delivered) he was not in good health; (26) the disease he had at that time 
was material to the risk; (27) and contributed to his death; (28) and the 
insurance company would have refused to issue the policy if it had known that 
he was not in good health; (29) that on July 24, 1935 (the date of  reinstate- 
ment) the insured was not in good health; (34) that the insured had not been 
sick for the twelve months’ period ending July 24, 1935; (39) that the insurance 
company relied upon the answers made by the insured in the application for the 
policy. 

It will be noted that while the jury found, in answer to issue No. 25, that on 
March 22, 1935, the insured was not in good health, and, in answer to issue No. 
29, that on July 25, 1935, he was not in good health, it further found, in answer 
to issue No. 34, that insured had not been sick during the twelve months’ period 
ending July 24, 1935. The defendant contends that the answers of the jury to 
these issues are in direct conflict. Conceding such conflict, we believe that the 
jury’s answers to other issues that are not in conflict with the answer to special 
issue No, 34 are sufficient to support the judgment. The jury found, in answer 
to issues Nos. 1 to 5 inclusive and issues Nos. 11 to 15 inclusive, that the 
insured at some time prior to making application for the insurance had had or 
had been under treatment for high blood pressure and heart disorder; that 
he knew these facts when he applied for the insurance and reported the con- 
trary; that the existence of high blood pressure and heart disease were 
material to the risk and actually contributed to the insured’s death; and that 
the insurance company would have refused to have issued the policy if the 
insured’s answers had revealed the truth with reference to these matters. 
None of these findings are in conflict with the jury’s finding in answer to 
special issue No. 34 that the insured had not been sick for a period of twelve 
months prior to July 24, 1935. The findings of the jury in answer to the issues 
here under consideration were alone sufficient to defeat liability. R.S. art. 5043; 
24 Tex.Jur. 940, 948, sec. 194; Security Benefit Ass’n v. Webster, Tex.Civ.App., 
230 S.W. 219; Gorman v. Jefferson Standard Life Ins. Co., Tex.Civ.App., 275 
S.W. 248. The same thing is true with reference to the jury’s answer to special 
issues Nos. 21 to 24 inclusive. It appears from the foregoing that the conflict 
complained of is not with reference to an indispensable issue, for by assuming 
as true all issues answered favorably to defendant and disregarding all answers 
in conflict therewith, there are yet sufficient findings on the other material 
issues to require a judgment for the plaintiff. We therefore hold that the 
verdict is sufficient to support the judgment notwithstanding the conflict com- 
lained of. Speer on Special Issues, sec. 435, p. 565; sec. 441, p. 570; Childers \ 
tureka Laundry & Dye Works, Tex.Civ.App., 33 S.W.2d 784. 

We have considered all other assignments and find no reversible error. 

The judgment of the trial court is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HARRIS. No. 1813 
Court of Civil Appeals of Texas. Eastland. June 10, 1938. 
Rehearing Denied July 8, 1938. 

118 Southwestern Reporter (2d) 838. 


1. AGE. 

In action on endowment policy contested on ground insured misstated his age 
when he applied for insurance, age of insured at time insured applied for insurance 
was question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Eastland County Court; W. S. Adamson, Judge. 

Action by Lola Harris against the National Life & Accident Insurance Com- 
pany, as beneficiary on an endowment policy. From a judgment for plaintiff, 
defendant appeals 

Judgment affirmed. 

Turner, Seaberry & Springer, of Eastland, for appellant. 

L. R. Pearson, of Ranger, for appellee. 

Lesuiz, Chief Justice. 

Lola Harris, as beneficiary, instituted this suit against The National Life 
& Accident Insurance Company on endowment policy issued to John M. Tarrant. 
the father of plaintiff. The policy was for $280, dated December 16, 1929, and 
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payable when the insured reached 70 years of age, or died prior thereto. He 
died on May 31, 1936. The beneficiary made proof of death, alleged the defendant’s 
refusal to pay the policy on demand, and sought to recover in addition to the 
face of the policy 12 per cent statutory penalty and an attorney’s fee of $100. The 
defendant answered, interposed certain dilatory pleas, entered general denial of 
liability, and specially pleaded as defense the provision of the policy, providing 
“If the age of the insured be misstated the amount payable hereunder shall be 
such as the premium paid would purchase at the correct age.” 

In this connection the defendant alleged that the age of the insured had been 
misstated in his application for the same, as well as in the policy. That the 
insured at the time of taking the insurance stated his age at the next birthday to 
be 52 years, whereas his true age at his next birthday would he 70 years. hat 
the premium contracted to be paid and paid by the insured was 50 cents per 
week, based upon the age of 52 years. That by reason of the misstatement of 
the age the plaintiff purchased but $100 worth of insurance with the above weekly 
premiums. Then following the general denial and other special pleas, the defen- 
dant tendered into court said $100 as compensation in full to plaintiff under the 
above-quoted provision of the policy. It was alleged that the misrepresentatidn 
as to age was a warranty material to the risk relied on by the defendant and that 
had it known such misrepresentation at the time, the policy would not have 
been issued. 

The trial was before the court and jury and various special issues were 
submitted to the jury, and, upon their answer to same, judgment was rendered 
in favor of the plaintiff for the face of the policy, plus $33.60 penalty and $100 
attorney’s fee, etc. 

As stated by appellant in its brief, the only real issue in the case was the 
true age of the insured at the date of taking out the policy. The first issue 
submitted was as follows: “From a preponderance of the evidence, what do you 
find was the age of the deceased, John M. Tarrant, at his next birthday on 
December 3, 1929?” To this question the jury answered “52 years.” In answer 
to special issue No. 1, requested by the defendant, the jury found from a pre- 
ponderance of the evidence that John M. Tarrant did not misstate his age at the 
time he applied for the policy in suit. 

These findings are challenged by various assignments and propositions. It 
is claimed that the court erred in refusing to grant the defendant’s request for a 
peremptory instruction in its favor, that there was error in not sustaining the 
defendant’s motion for a judgment non obstante veredicto, and the contention 
is made that the verdict and judgment is against the great weight and preponder- 
ance of the testimony. 

|1,2] These’ contentions will be grouped and disposed of together. Although 
there was but a single controlling issue, there is a rather lengthy statement of 
facts. It presents considerable testimony to the effect that after applying for this 
policy, the insured made an application for old age pension and stated therein, 
either in person, or through others, that his age was such as to render it other 
than 52 vears of age at his next birthday after taking out the policy, viz., 70 
years of age. Other circumstances corroborate this evidence. On the other hand, 
the plaintiff, the daughter of the insured, testified that her father had often stated 
to her that his age was that which it was represented to be in the application for 
insurance and the policy itself. We have read the testimony carefully and after 
doing so we entertain the view that it was of such nature and of sufficient pro- 
hative force as to justify the trial court in not granting either the defendant's 
request for a peremptory instruction, or its motion for judgment non obstante 
veredicto. Further, we are unable to say that the verdict is so against the 
“overwhelming weight and preponderance of the testimony” as to indicate bias 
and prejudice upon the part of the jury and court trying the case. 

[3] The principal testimony and in fact substantially all of it tending to 
establish the jury’s answer to the issues herein stated came from the plaintiff, 
or beneficiary. We do not think it is to be excluded as self-serving and hearsay 
by reason of the fact that it was based upon what the father had told the daughter. 
In Jones on Evidence, 3d Ed., p. 457, it is said: “The date of a person’s birth 
or his age may be testified to by himself, or by the members of his family, 
although the knowledge may be gained only by tradition.” The rule is believed 
to be elementary and the authorities so announcing it are uniform in their holding 
Hence the court may not reject for any of the reasons assigned by defendant 
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the testimony coming trom the beneficiary and bearing upon the issues of the 
case in the respect now under consideration. 

[4, 5] The remaining assignments relate to improper argument upon the 
part of the plaintiff's counsel, especially in his closing address to the jury. There 
are several of these assignments and the most of them assert that in his argu- 
ment counsel was permitted to give the jury statements amounting to “testimony 
unsworn to and inadmissible.” That the verdict of the jury was so against the 
overwhelming weight of the testimony that the finding of the jury as to the age 
of the defendant was based not upon the preponderance of the testimony, but was 
the result of prejudicial and inflammatory argument of counsel. 

In the argument reference was made to the fact that the company wrote 
“nigger insurance”; that it ought to meet its obligations; that insured had been 
paying his premiums for nearly eight years and that the premiums had _ been 
accepted during that period of time without any suggestion of misstatement of 
age, and that the question had been raised after death, etc. The materiality of 
some of this argument is not apparent, but on the whole we do not think it shows 
reversible error. The real issue was simple, and, so far as we can see, there 
is no prejudicial reflection in the testimony on either the insurance company or 
the plaintiff, and the argument was doubtless presented in a humorous. strain. 
That the insurance company and its colored clients were involved in litigation was 
plain to the jury, or anyone concerned. The testimony presented just such 
picture. On the whole, we think the argument complained of may fairly be 
considered as immaterial and harmless, permitting latitude in which the trial 
court had a right to exercise some discretion in overruling the points here insisted 
on. Williams v. Rodocker, Tex.Civ.App., 84 S.W.2d 556, and authorities there 
cited. We are unable to believe a jury composed of ordinary men, possessing 
the common-sense and intelligence which qualify them for jury service could have 
been unduly influenced to the prejudice of the defendant by the argument com- 
plained of. 

{6] It is also assigned as error that counsel for plaintiff in referring to 
specially requested issue No. 1 stated “your answer to that should be ‘no’.” The 
point made is that he thereby apprised the jury of the legal effect of their answer 
to the issue. We do not so interpret this incident of the trial. In Dallas Ry. 
& Terminal Co. v. Bankston, Tex.Com.App., 51 S.W.2d 304, it was held that in 
argument counse! mav advise the jury how, in his opinion, from the evidence 
issues submitted should be answered. That fits the situation here and the argu- 
ment complained of is, in our opinion, not to be construed as telling the jury 
how to answer the issues so a specified party could recover. See, also, Safeway 
Stores, Inc. v. Rutherford, Tex.Civ.App., 101 S.W.2d 1055. 

For the reasons assigned each of the defendant’s contentions are overruled, 
and the judgment of the trial court is affirmed. 





Acc. ] Frenzer v. Mutual Ben. Health & Acc. Ass'n et al. 1263 


ACCIDENT 


FRENZER v. MUTUAL BEN. HEALTH & ACCIDENT ASS'’N et al. 
Civ. 5910. 
District Court of Appeal, Third District, California. July 1, 1938. 
81 Pacific Reporter (2d) 197. 
1. PROOF OF ACCIDENT. 

While plaintiff must establish an accident to recover on accident policy 
covering death resulting directly and independently of all other causes from 
bodily injuries sustained through purely accidental means, the accident may be 
proved by circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. PROOF OF ACCIDENT. 

That a pjece of steel was found in insured’s hand showed of itself that an 
“accident” had been sustained within accident policy, since pieces of metal do 
not get into one’s hand except through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. ACCIDENT ; 5 

Evidence that insured, who was engaged in single hand drilling, complained 
to companion of severe pain in right hand, that no visible sign of any bruise, 
cut, or other injury was perceptible, that on following day physician observed 
evidence of a bruise, that on day following an X-ray disclosed a small particle 
of steel lodged in hand, and that thereafter insured died of blood poisoning, 
showed that insured sustained an “accident” within accident policy covering 
death resulting directly and independently of all other causes from bodily 
injuries sustained through purely accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. IMMEDIATE DISABILITY. 

_ When disability follows from accidental injury within such time as processes 
of nature consume in bringing affected person to state of total disability to 
prosecute every kind of business pertaining to his occupation, such disability 
is “immediate” within accident policy covering disability if insured suffers an 
accident which immediately from date of injury continuously and wholly dis- 
ables insured. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

6 BLOOD POISONING. 

Where insured died from blood poisoning 40 days after particle of steel 
entered his hand, disability and death were “immediate” and “continuous” 
within accident policy which required as condition for recovery to be established 
that insured suffered an accidental injury which immediately from date of 
injury continuously and wholly disabled insured. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

7. APPROVAL. 

That accident policy was approved by state insurance department did not 
prevent court from considering whether policy was misleading and whether it 
conformed to requirements of insurance act. St.1935, p. 496. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


8 BLOOD POISONING. 

A provision of accident policy that any accidental injury resulting in 
septicemia shall be paid as provided in sections providing for illness indemnity 
did not preclude recovery for death of insured resulting from blood poisoning, 
where first part of policy provided for coverage if insured should through 
accidental means sustain bodily injury and no restriction or limitation appeared 
cutting down such general language, and no reference was made to any later 
provision. St.1935, p. 496. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

9. AMBIGUITY. 
_ Where language of a policy is susceptible of two constructions, that which 
is most beneficial to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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Appeal from Superior Court, San Joaquin County; M. G. Woodward, Judge. 

Action by William J. Frenzer against the Mutual Benefit Health & Acci- 
dent Association, sued as the Mutual Benefit Health & Accident Association of 
Omaha, to recover on an accident policy. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Donahue, Hynes & Hamlin, of Oakland, and Gumpert & Mazzera and C, 
H. Hogan, all of Stockton, for appellant. 

Honey & Mayall, of Stockton, for respondent. 

Mr. Presiding Justice PULLEN delivered the opinion of the court. 

This is an action to recover upon an accident policy issued by defendant 
herein. Judgment was in favor of plaintiff from which defendant prosecutes 
this appeal. 

The principal grounds for reversal are the insufficiency of the evidence to 
establish an accident or accidental injury; the interpretation of the provisions 
in the policy requiring the accidental injury to be completely disabling from 
the date of the accident, and the meaning and effect of part K of the policy. 

In 1923 the Mutual Benefit Health and Accident Association issued to 
Archie Zugar a policy of health and accident insurance, which provided for a 
death benefit in the event the assured should die from accidental means as defined 
in the policy. The policy was in full force and effect at the time of the death 
of Zugar, and the face value of such policy at the time of his death was $8000. 

For some two weeks next preceding the 12th day of March, 1936, the 
insured, Archie Zugar, and Albert Folsom were mining in Calaveras county. 
During this period Zugar was engaged principally in single hand drilling, 
wherein the drill was held in one hand and struck with a hammer in the other. 
Late in the afternoon of March 12, 1936, Zugar became violently ill and com- 
plained to his working companion, Mr. Folsom, that he was suffering from a 
very severe pain in the right hand. Mr. Folsom examined the hand of Mr. 
Zugar but could find no visible sign of any bruise, cut or other injury. He 
immediately took Mr. Zugar to his home, and on the following day Mr. Zugar 
went to the office of Dr. Linwood Dozier in Stockton, who examined the hand 
but found no external wounds but did observe evidence of a bruise. The hand 
was swollen and inflamed. The day following, Mr. Zugar was taken to a 
hospital where he was again attended by Dr. Dozier. A day or two later X-ray 
pictures were taken of the hand which revealed a small particle of foreign 
substance in the palm of the right hand, which the doctors stated, in their 
opinion, was a particle of steel. Some time thereafter the hand was amputated, 
but on April 21st, Mr. Zugar died, the cause of death being general septicemia 
or blood poisoning. 

A sister of Mr. Zugar was named as beneficiary in the policy, and after his 
death she assigned her claim and rights under the policy to the plaintiff herein. 

The insuring clause of the policy of insurance and the provisions therein 
for accident and illness indemnities are as follows: 


“MUTUAL BENEFIT 
HEALTH and ACCIDENT 
ASSOCIATION 
OMAHA 
“(Herein called Association) 
“Does Hereby Insure 
“Insuring Clause: Archie Zugar (Herein called the Insured) of City of Grove- 
land, State of California, by occupation a master mechanic against loss of life, 
limb, sight, or time, resulting directly and independently of all other causes, 
from bodily injuries sustained through purely accidental means (suicide, sane or 
insane, is not covered), and against loss of time on account of disease contracted 
during the term of this policy, respectively, subject, however, to all the pro- 
visions and limitations hereinafter contained. 
“ACCIDENT INDEMNITIES 
SPECIFIC LOSSES 
“PART A. 
“If the insured shall, through accidental means, sustain bodily injuries as 
described in the Insuring Clause, which shall, independently and exclusively 
of disease and all other causes, immediately, continuously and wholly disable 
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the Insured from the date of the accident and result in any of the following 
specific losses within thirteen weeks, the Association will pay in licu of all other 
indemnity : 
“For Loss of Life 

= 


“ILLNESS INDEMNITIES 
Ser ILLNESS FORTY-EIGHT DOLLARS PER WEEK FOR LIFE 

“The Association will pay, for one day or more, at the rate of Forty-eight 
($48.00) Dollars per week for disability resulting from disease, the cause of 
which originates more than thirty days after the date of this policy, and which 
confines the Insured continuously within doors and requires regular visits 
therein by legally qualified physician; provided said disease necessitates total 
disability and total loss of time. 

+ * + * * * 
“NON-CONFINING ILLNESS TWENTY-FOUR DOLLARS PER WEEK 
“PART I. 

“The Association will pay for one day or more, at the rate of Twenty-four 
($24.00) Dollars per week, but not annie five weeks, for disability resulting 
from disease, the cause of which originates more than thirty days after the 
date of this policy, and which does not confine the insured continuously within 
doors but requires regular medical attention; provided said disease necessitates 
total disability and total loss of time. 

* * x * * * 


“PART J. 
“PART K. 


“All diseases are covered by this policy. Any accidental injury, fatal or 
otherwise, resulting in hernia, boils, carbuncles, felons, abscesses, ulcers, infec- 
tion, septicaemia, ptomaine poisoning, cancer, diabetes, fits, peritonitis, apoplexy, 
sunstroke, freezing, hydrophobia, sprained or lame back, shall be paid as pro- 
vided in Part H or I, anything to the contrary notwithstanding.” 

It is the contention of appellant that it developed upon plaintiff to establish 
that Mr. Zugar died as the result of bodily injuries through accidental means. 
The trial court so found, and we are fully convinced that the court was justified 
from the evidence in so finding. 

Mr. Folsom testified that he and Mr. Zugar were engaged in sinking a shaft 
using steel drills in connection with the work, and that as the drills were used 
they would in time crack and splinter. He also testified that while Mr. Zugar 
made no complaint of any injuries on the particular day in question, neverthe- 
less they both, quite frequently, struck themselves on the hands with their 
hammers. He also testified he examined Mr. Zugar’s hands when he complained 
of the pain, and while the hands did not show any evidence of a’ fresh wound, 
they were, on account of the work he had been doing, very calloused, cracked 
and rough. 

Dr. Dozier, the attending physician, testified that Zugar was suffering from 
a type of infection known as septicemia, which was first localized in the palm 
of the right hand and then spread by the blood stream to various parts of the 
body. When asked as to what, in his opinion, caused the septicemia in Mr. 
Zugar’s hand, he stated he believed it was caused by a blow or a direct injury 
which allowed organisms to get into the hand, from an external condition 
introducing germs from outside of the body into the hand. The doctor also 
stated that in examining the hand there was plenty of evidence of an accident 
without the use of X-ray, and although the skin was not apparently broken, 
there was evidence of a bruise. He also testified that the poisoning was not 
due to the piece of steel in the hand, but to the infective bacteria which the 
foreign body carried into the tissue. Such infection starts immediately, so the 
doctor testified, the rapidity with which it appears, depending upon the virulence 
of the organisms which are carried in, and the ability of the patient to resist 
that type of infection. Ordinarily within twelve hours from the time of 
entrance the infection will appear. The doctor also testified that when he saw 
the patient on the 13th of March, it was apparent that something had hap- 
pened within the twenty-four hours immediately preceding the time he saw him. 


“COVERED AS SICKNESS 
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On cross-examination Dr. Dozier also stated that it only required a microscopic 
opening for the germs to enter, and that it was entirely possible a piece of 
steel as small as that located in Mr. Zugar’s hand could carry infection with it 
and be projected with such force as to completely bury itself in the hand 
without leaving an open wound. 

[1] While it is true that it is necessary for plaintiff to establish an accident 
to recover under this policy, the accident may be proved by circumstantial 
evidence. Jenkin vy. Pacific Mutual Life Insurance Co., 131 Cal. 121, 63 P. 180; 
Huntley v. U. S. F. & G. Co., 207 Cal. 551, 279 P. 425; Losleben v. California State 
Life Ins. Co., 119 Cal.App. 556, 6 P.2d 1012; Hirschberg v. Goodwin, 113 Cal 
App. 550, 298 IP. 855. 

{2| Appellant contends that Mr. Zugar made no complaint as to any injuries, 
and that such a small particle of steel could not have caused such an effect, but 
it is a matter of common experience that a thorn or pin scratch might not be 
sufficient to cause complaint or be visible to the eye, and yet be sufficient 
to introduce the poison into the system from which death might later result. 
The fact, therefore, that there was no open wound or no particular complaint 
at the time of the injury was not particularly convincing. Mr. Zugar was a 
man engaged in rough strenuous work and frequently injured and bruised his 
hand and, as testified by Mr. Folsom, was not inclined to complain of such 
every day occurrences. 

|3, 4] The fact that a foreign body such as a piece of steel was found in 
Mr. Zugar’s hand shows of itself that an accident had been sustained, as pieces 
of metal do not get into one’s hand except through external, violent and acci- 
dental means. In Losleben y. California State Life Ins. Co., supra, the court 
held that evidence of the fact that the entry could have been caused by acci- 
dental means was sufficient to create an inference that an accident had occurred 
requiring the case to be submitted to the jury, and here, in addition to that we 
have the attending physician testifying directly that the injury to Mr. Zugar's 
hand must have been caused by some external force allowing the entry of the 
bacteria. In the case of Carpenter v. Pacific Mutual Life Ins. Co., 145 Wash 
679, 261 P. 792, the decedent was a farmer and due to the nature of the physical 
work he performed about the farm his hands had small cuts and abrasions 
thereon. One day he skinned a sheep and the next day complained of pain in 
the arm, and within five days thereafter died of blood poisoning. It was the 
theory of the plaintiff that decedent was infected by bacteria entering through pre- 
existing cuts on the hands. The trial court gave judgment for defendant, which 
was reversed on appeal. The Appellate Court held that the fact that there 
was no evidence as to how or when the accidental injury was inflicted, was not 
fatal to the plaintiff’s case since ‘it was only necessary to show that death was 
caused by violent, accidental or external means, and that the very existence of 
an infection demonstrated that an accident must have occurred. “The germ enters 
from the outside; therefore it is external. It is a foreign substance forced into 
the circulatory system; therefore it enters by violence. Its entry was not intended 
or expected: therefore it was accidental.” (Page 794.) 

Another point urged by appellant is that the policy here sued upon requires that 
in order for the plaintiff to recover it must be established that the insured suffered 
an accidental injury which immediately from the date of the injury, continuously 
and wholly disabled the insured. The company now claims plaintiff failed to so 
prove. The facts here in evidence show that Mr. Zugar first complained of pain 
in the hand at five o’clock in the afternoon of March 12th. The next morning 
he visited Dr. Dozier who treated the infection. Dr. Dozier testified that such 
an infection would appear within twelve hours of the time of entrance of the 
bacteria, and that, in his opinion, “when T first saw him on the 13th of March, 
it was apparent that something had happened within the twenty-four hours pre- 
ceeding the time | saw the man”, and the doctor testified, as we have already 
pointed out, that the length of time in which such infection would become 
apparent depended upon the virulence of the organism and the ability of the 
patient to resist the infection, and that in this case the infection was very virulent 
“because it has gone so terribly fast, and it was too virulent for the man to fight”. 

[5] While courts are not altogether in accord in the interpretation of the 
meaning of the words “immediately and totally disabling” as used in the policy, the 
weight of authority is toward the so-called process of nature rule; that is, that 
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when a disability follows from an accidental injury within such time as the pro- 
cesses Of nature consume in bringing the affected person to the state of total 
incapacity to prosecute every kind of business pertaining to his occupation such 
disability is immediate under the terms of the policy. 6 Cooley’s Briefs on Ins., 
2d ed., 5269; 7 Couch, Cyclopedia of Ins.Law, 5786; 1 Cor.Jur., p. 468; 41 A.L.R. 
1376, note. 

[6] In Feeley v. Boyd, 143 Cal. 282, 76 P. 1029, 65 L.R.A. 943, our court, 
in construing the words “immediate delivery” in a contract of sale held such 
language does not mean a delivery instantly, but must be given a_ reasonable 
construction. From the evidence in the instant case all of the doctors testified 
that septicemia would become visible in from eight to twenty-four hours, 
although one defense doctor said it might be several days before the infection 
was demonstrated. In Thomas vy. Mutual Benefit, etc., Ass’n, 136 Kan. 802, 
18 P.2d 151, the same defendant we here have before us, raised the same 
question now under consideration upon identical nolicy provisions, and the strict 
construction contended for was rejected by the court in a well considered opinion. 

The last point urged by appellant is that plaintiff is prevented from recovering 
for the death of the insured by the provisions of part K of the policy, which 
provides that, “Any accidental injury, fatal or otherwise, resulting in * * * 
infection, septicemia * * *, shall be paid as provided in Parts H or I, anything 
to the contrary notwithstanding”. Part H provides for payment at the rate of 
$48 per week, disability, resulting from diseases which confine the insured contin- 
uously within doors and requires regular visits by a physician. Part I provides 
for the payment of $24 per week disability resulting from diseases which do not 
confine the insured continuously indoors. 

Respondent contends that part K in the policy is invalid for the reason, it 
does not conform to the requirements of the Insurance Code (Stats.1935, p. 
496), formerly found in Statutes of 1917, page 957, Deerings General Laws, 
Act 3736, which provides that any portion of a policy of accident and health 
insurance which purports, by reason of the circumstances under which a loss 
is incurred, to reduce any indemnity promised therein to an amount less than 
that provided for the same loss occurring under ordinary circumstances, shall be 
printed in bold face type and with greater prominence than any other portion of 
the text of the policy. 

|7, 8] Appellant suggests that this question was not raised during the trial 
and that it had no opportunity to show that this particular form of policy here 
involved was filed with the state insurance commissioner of the state of Califor- 
nia, and approved by that officer on the 26th of July, 1919. Regardless of the 
fact that this particular provision and the policy itself was approved by the state 
insurance department does not prevent us from considering the matter, and stating 
that in our opinion the policy is misleading and does not conform to the require- 
ments of the Insurance Act. Part A states that if the insured shall, through 
accidental means, sustain bodily injuries as described in the insuring clause, that 
the company will pay certain losses. No restriction or limitation appears cutting 
down this general language nor is any reference made to any later provision. 
In part K, however, appears the language hereinbefore quoted to the effect that 
any accidental injury, fatal or otherwise, resulting in various specified injuries 
shall be paid upon an entirely different scale and standard than that set forth in 
part A. The policy itself is divided into two parts, part A appearing under the 
heading, Accident Indemnities, and part K is found under Illness Indemnities. 

In the case of Mutual Benefit, Health & Accident Ass’n v. Ryder, 166 Va. 
446, 185 S.E. 894, we again have the same company as here before us, presenting 
a case very similar to the situation here. In that case the assured was injured 
on September 29th, when the index finger of his right hand was lacerated. He 
dressed the wound himself until October 10th, when a physician was called, and 
found that infection had developed. Treatment was continued for some time, 
then first the finger was amputated, and later the arm. The assured grew worse 
and died on December 15th. The evidence showed that the assured died of 
blood poisoning as the result of the wound in his finger. The provisions of the 
Policy carried by him are almost identical with the provisions of the policy under 
consideration. It was contended by the company that this provision prevented 
the plaintiff from making a recovery under the policy. In a well considered case 
supported by many authorities the court there held that blood poisoning resulting 
from an accidental wound was within the protection of the policy. The court 
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also held that in accident and health policies the insurer could not in any policy 
for one accident promise to pay a certain sum and then reduce such sum by 
another method of calculation. 

Part A of the policy under discussion promises to pay for certain specific 
losses which have occurred within thirteen weeks from the date of the accident 
“in lieu of all other indemnity”. It purports to be a complete method of dealing 
with the specific losses there mentioned. It does not refer to part K or to any 
portion of the policy for clarification. In the case of a death benefit the assured 
is allowed over three months from the date of the accident within which to dic 
and the association is still liable. It would hardly be possible for anyone to receive 
an accidental injury which subsequently caused his death to go through a period 
of thirteen weeks without developing some one of the specific conditions named in 
part K. 

However, assuming that it was the intention of the association that part K 
should refer back to part A, then it was violative of the various provisions of 
the Insurance Code which prescribes the manner of printing such exceptions in 
the policy, and part K must therefore be held as invalid. 

[9] If, however, the language of part A and part K may be considered as 
conflicting then the general rule should apply that where the language of the 
policy is susceptible of two constructions that which is most beneficial to the 
insured should be adopted. 

For the foregoing reasons the judgment should be affirmed, and it is so 
ordered. 

We concur: Thompson, J; Plummer, J. 


RUBINKAM v. GLENS FALLS INDEMNITY CO. Gen. No. 39868. 
Appellate Court of Illinois. First District. Third Division. June 29, 1938. 
16 Northeastern Reporter (2d) 200. 

ACCIDENT. 


In action on accident policy excluding, generally, coverage of disability or 
other loss caused by medical or surgical treatment, evidence established that 
insured suffered prolonged pain and was required to undergo operation, after 
eating two cold lobsters and after drinking considerable beer, because of 
adhesion, which had been caused by prior appendectomy and not because of 
any “accident,” and hence did not authorize recovery. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Municipal Court of Chicago; John V. McCormick, Judge. 

Action on an accident policy by Nathaniel Rubinkam against the Glens 
Falls Indemnity Company, a New York corporation. The policy excluded, 
generally, coverage of disability or other loss caused by medical or surgical 
treatment. Plaintiff suffered prolonged pain, and was required to undergo an 
operation, after eating two cold lobsters and after drinking considerable beer. 
Plaintiff had previously undergone an appendectomy, which had caused an 
adhesion. The second operation disclosed an intestinal obstruction which, the 
medical testimony indicated, was caused principally by the adhesion. From a 
judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Cassels, Potter & Bentley, Leslie H. Vogel, and Richard H. Merrick, all of 
Chicago, for appellant. 

Arthur J. J. Welsh and William S. Allen, both of Chicago, for appellee. 

Hawi, Justice. (Publish abstract only.) 


OF LONDON, ENGLAND. No. 26958. 
Supreme Court of Ohio. July 20, 1938. 
16 Northeastern Reporter (2d) 316. 
2. ACCIDENTAL MEANS. , 
Death from amebic dysentery, contracted from drinking water which had 
been infected by the breaking of a sewer pipe in a hotel, was not included within 
the terms of an accident policy insuring against “bodily injuries” sustained 
“solely and independently of all other causes through accidental means. 
Const. art. 2, § 35. 
The words “bodily injuries” are commonly and ordinarily used to 
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designate injuries caused by external violence and are not used to indi- 

cate disease. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Syllabus by the Court. 

Death due to amebic dysentery, contracted from drinking water which had 
been infected by the breaking of a sewer pipe in a hotel, is not an included 
coverage within the terms of an accident policy insuring against bodily injuries 
sustained, solely and independently of all other means, through accidental 
means. 

Williams and Myers, JJ., dissenting. 

Appeal from Court of Appeals, Cuyahoga County. 

Suit by Rhea L. Burns against the Employers Liability Assurance Cor- 
poration, Limited, of London, England, for compensation for the death of her 
husband under an accident policy insuring against bodily injury sustained 
through accidental means. The trial court granted the defendant’s motion for 
judgment on the pleadings and opening statement, the Court of Appeals 
reversed the cause and remanded it to the trial court for further proceedings, 
and a motion to certify the record to the Supreme Court was allowed by the 
Supreme Court.—[Editorial Statement.] 

Judgment of the Court of Appeals reversed and that of the trial court 
affirmed. 

Rhea L. Burns, the plaintiff, instituted an action against The Employers’ 
Liability Assurance Corporation, Ltd., of London, England, for compensation 
for the death of her husband, upon an accident insurance policy which insured’ 
her husband, Robert H. Burns “against bodily injuries sustained during the term of 
this policy, solely and independently of all other causes through accidental 
means.” (Italic ours.) The policy provided compensation in case of death 
resulting from such injuries, where the death occurred within 180 days after 
such injury. 

At the conclusion of the opening statement, the Court of Common Pleas 
allowed the motion of the defendant insurance company for judgment on the 
pleadings and opening statement of counsel. The facts are therefore contained 
solely in the petition and opening statement, and may briefly be summarized. 

The policy was to be in effect until January 3, 1934. Between October 26, 
1933, and October 29, 1933, Robert H. Burns, as a visitor at the Century of 
Progress Exposition, was a guest at the Congress Hotel in Chicago. Due to 
defective and worn out equipment in the hotel, a sewer pipe broke in the hotel 
in June, 1932, and flooded through the cold storage tank of the hotel. The 
statement shows that in this sewage were amebez, and these amebe eventually 
infected the drinking water in some 40 rooms of the hotel, including the one 
in which Burns was a guest. 

Counsel stated that the breaking of this pipe and the infecting of the water 
by the amebe were unusual and unexpected occurrences. By reason of the 
water being so infected with this parasite an epidemic of amebic dysentery 
took place in Chicago during the summer and fall of 1933. In fact, approxi- 
mately 1400 cases developed, including that of Burns, who occupied a room in 
the hotel. Plaintiff claimed her husband drank the infected water while at the 
hotel, subsequently became ill and was ordered to the hospital. An operation 
was performed at the hospital and it was found that he was suffering from an 
abscessed liver caused by the presence of amebe. In the opening statement 
it was claimed that this parasite known as ameba is an organic being which 
feeds on “the tissues of the liver and the organism, and thereby” produces 
death. Burns never recovered from the effects of amebic dysentery which 
directly caused his death on January 1, 1934. 

At the conclusion of the opening statement, the court granted the defend- 
ant insurance company’s motion for judgment on the pleadings and opening 
statement. After this action was taken bv the Court of Common Pleas, on 
appeal the cause was reversed by the Court of Appeals and remanded to the 
trial court for further proceedings according to law. 

A motion to certify the record was allowed by this court. 

J. R. Kistner. of Cleveland, for appellant. 


Anthonv F. Gaughan and A. A. Mastics, both of Cleveland, for appellee. 
Gorman, Tudge. 
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Although there is nothing in the record to so indicate, we assume from the 
statements contained in the briefs of both counsel that the law of Ohio is to 
govern the construction of the terms of the policy. 

sriefly, we are to consider whether the death of one caused by amebic 
dysentery, contracted from drinking water infected by the breaking of a sewer 
pipe, is the result of a bodily injury sustained by accidental means. 

There is little to guide us in the decided cases of this state with reference 
to the construction of an insurance policy of this nature. Primarily we are to 
determine the line of demarcation between an accidental injury and a disease. 

In a review of the cases we note that many of them seem to make distinc- 
tions between that which is accidental and that which is not. Few of them 
discuss just what is to be considered a bodily injury under the terms of policies 
similarly worded. 

Generally an accident is considered as an event proceeding from an unex- 
pected happening or unknown cause without design, and not in the usual 
course of things. United States Mutual Accident Ass'n v. Barry, 131 U.S. 100, 
9 S.Ct. 755, 33 L.Ed. 60; Western Commercial Travelers Ass’n v. Smith, 8 Cir., 
85 F. 401, 40 L.R.A. 653; AEtna Life Ins. Co. vy. Vandecar, 8 Cir., 86 F. 282, 285; 
Aitna Life Ins. Co. v. Brand, 2 Cir, 265 F. 6, 13 A.L.R. 657: Mutual Life Ins. 
Co. of New York vy. Dodge, 4 Cir. 11 F.2d 486, 59 A.L.R. 1290; Continental 
Casualty Co v. Willis, 4 Cir., 28 F.2d 707, 61 A.L.R. 1069; Burkhard v. Travellers 
Ins. Co., 102 Pa. 262, at page 268, 48 Am.Rep. 205; 61 A.L.R. 1072; 5 Couch on 
Insurance, 3963, Section 1137. 

As early as 1861, Lord Cockburn in the case of Sinclair, Adm’x v. Maritime 
Passengers’ Assurance Co., 3 Ellis & Ellis 478, 485, 121 Eng.Reprint 521, 524, 
made this interesting observation: 

“It is difficult to define the term ‘accident,’ as used in a policy of this nature, 
so as to draw with perfect accuracy a boundary line between injury or death 
from accident, and injury or death from natural causes; such as shall be of 
universal application. At the same time we think we may safely assume that, 
in the term ‘accident’ as so used, some violence, casualty, or vis major, is 
necessarily involved. We cannot think disease produced by the action of a 
known cause can be considered as accidental. Thus disease or death engendered 
by exposure to heat, cold, damp, the vicissitudes of climate, or atmospheric 
influences, cannot, we think, properly be said to be accidental; unless at all 
events, the exposure is itself brought about by circumstances which may give 
it the character of accident. Thus (by way of illustration), if, from the effects 
of ordinary exposure to the elements, such as is common in the course of 
navigation, a mariner should catch cold and die, such death would not be acci- 
dental; although if, being obliged by shipwreck or other disasters to quit the 
ship and take to the sea in an open boat, he remained exposed to wet and cold 
for some time, and death ensued therefrom, the death might properly be held 
to be the result of accident. It is true that, in one sense, disease or death 
through the direct effect of a known natural cause, such as we have referred to, 
may be said to be accidental, inasmuch as it is uncertain beforehand whether 
the effect will ensue in any particular case. Exposed to the same malaria or 
infection, one man escapes, another succumbs. Yet diseases thus arising have 
always been considered, not as accidental, but as proceeding from natural 
causes.” 

It will be noticed that Lord Cockburn said some violence, casualty, or vis 
major was essential to an accident. In this country our courts have likewise 
attempted to draw a distinction between injuries due to accidental external 
means and accidental results. The element of accident must be found to exist 
in the means or cause which produced the bodily injury rather than in the 
result. See Landress v. Phoenix Mutual Life Ins. Co., 201 U.S. 491, 54 S.Ct. 
461, 78 L.Ed. 934, 90 A.L.R. 1382; Sentinel Life Ins. Co. v. Blackmer, 10 Cir., 77 
F.2d 347, 349; Metropolitan Life Ins. Co. of America y. Bukaty. 10 Cir., 92 
F.2d 1; Mansbacher v. Prudential Ins. Co., 154 Misc. 796, 278 N.Y.S, 225: Hatch 
v. United States Casualty Co., 197 Mass. 101, 83 N.E. 398, 14 L.R.A.N.S., 503, 125 
Am.St.Rep. 332, 14 Ann.Cas. 290. 

At least one judge has said quite forcefully that such distinctions “will 
plunge this branch of the law into a Serbonian Bog,” at least one court has 
taken that position. See Cardozo, J., in Landress v. Phoenix Mutual Life Ins. 
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Co., supra, page 499, 54 S.Ct. page 463; Bukata v. Metropolitan Life Ins. Co., 
145 Kan. 858, 67 P.2d 607. Our own court recognized the futility of setting 
forth a definite rule applicable in each case when former Chief Justice Nichols 
pointed out in New Amstefdam Casualty Co. v. Johnson, Adm’x, 91 Ohio St. 
155, 160, 110 N.E. 475, 476, L.R.A.1916B, 1018, that “the separation of injuries, 
occasioned by accidental means from those occasioned by means nonaccidental, 
is not free from difficulty, and an attempt to logically analyze every supposable 
case of this character and differentiate along consectary lines would lead to 
some contradictions,” ; 

Tested by the general rules of interpretation if one would drink from a 
stream which had been polluted for some length of time and thereby contract 
a disease, that would not be an accident. If, on the other hand, the stream 
had been clear prior to the time he stopped to quench his thirst, but shortly 
before a sewer pipe had broken and infected the water with disease germs 
which he drank, an accident would have intervened. True, the accidental force 
did not operate directly upon the one drinking, but the breaking of the pipe 
was unexpected and unforeseen and did not happen in the usual course of 
things. It would not be so remote as not to be considered an accident so far 
as the consumer of the water is concerned, 

In the instant case the breaking of the pipe was accidental. When Burns 
drew the water from the faucet he expected it to be pure. But for the breaking 
of the sewer pipe and the subsequent infecting of the water cooling system, 
it is to be presumed that it would have been. The amebe infected the water 
by an accident, and consequently it was likewise accidental that they entered 
the system of Burns. We have no difficulty in holding that Burns’ death was 
due to amebic dysentery which was accidentally contracted, as the term is 
commonly used in everyday speech. 

But was the contraction of amebic dysentery a bodily injury covered by this 
particular policy? There was no violence, vis major, or other casualty which 
operated directly upon Burns. 

[1] Under our Workmen’s Compensation Law, Gen.Code, § 1465-37 et seq., 
an injury to be compensable must be not only accidental, but traumatic as well. 
Industrial Commission v. Cross, 104 Ohio St. 561, 136 N.E. 283: Renkel \ 
Industrial Commission, 109 Ohio St. 152, 141 N.E. 834: Industrial Commission 

Russell, 111 Ohio St. 692, 146 N.E. 305: Industrial Commission v. Middleton, 
126 Ohio St. 212, 184 N.E. 835; Industrial Commission vy. Armacost, 129 Ohio St. 
176, 194 N.E. 23. 

However, it must be pointed out that our Constitution (Article IT, Section 
35) makes a specific distinction between injuries and disease which our courts 
early recognized. See Industrial Commission y. Brown, 92 Ohio St. 309, 110 N.E. 
744, L.R.A.1916B, 1277; Industrial Commission v. Roth, 98 Ohio St. 34, 120 
N.E. 172, 6 A.L.R. 1463; Industrial Commission v. Cross, supra; Industrial 
Commission vy. Franken, 126 Ohio St. 299, 185 N.E. 199. Reference to such 
cases cannot be determinative of the issue presented to us in this case. 

Many courts have held that where death or disability has been due to the 
mechanical action of food or drink there has been a result produced by accidental 
means. Cases of ptomaine poisoning, alcoholic poisoning, infections of the eye by 
gonococci germs, blood poisoning and carbon monoxide poisoning have heen 
held to come within the terms of policies with provisions somewhat similar to the 
one before us. Miller v. Fidelity & Casualty Co., C.C., 97 F. 836: Zurich Gen- 
eral Accident & Liability Ins. Co. v. Flickinger, 4 Cir., 33 F.2d 853, 68 A.L.R 
161; Lincoln National Life Ins. Co. v. Erickson, 8 Cir., 42 F.2d 997: Washington 
Fidelity National Ins. Co. v. Anderson, 187 Ark. 984, 63 S.W.2d 535: Moore v 
Fidelity & Casualty Co., 203 Cal. 465 P. 207, 56 A.L.R. 860; Healey v. Mutual 
Accident Ass’n, 133 Ill. 556, 25 N.E. 52, 9 L.R.A. 371, 23 Am.St.Rep. 637: 
United States Casualty Co. v. Griffis, 186 Ind. 126, 114 N.E. 83, L.R.A.1917F, 

Republic Life & Accident Ins. Co. v. Hatcher, 244 Ky. 574, 51 S.W.2d 
922: Brown vy. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 A.L.R. 
1521: Hood & Sons y. Maryland Casualty Co., 206 Mass. 223, 92 N.E. 320, 30 
L.R.A..N.S., 1192, 138 Am.St.Rep. 379: Johnson y. Fidelity & Casualty Co., 184 
Mich. 406, 151 N.W. 593, L.R.A.1916A, 475: Spicer v. Benefit Ass’n, 142 Or. 
574, 17 P.2d 1107, 21 P.2d 187, 90 A.L.R. 517: Hahn y Home Life Ins 
Co. 169 Tenn. 232, 84 S.W.2d 361: McFarland v. Massachusetts Bonding 





1272 The Insurance Law Journal, Vol. 91 [Nov., 1938 


& Ins. Co., 157 Tenn. 254, 8 S.W.2d 369, 64 A.L.R. 962: Newsoms v. Commercial 
Casualty Ins. Co., 147 Va. 471, 137 S.E. 456, 52 A.L.R. 363; McNally v. Maryland 
Casualty Co., 162 Wash. 321, 298 P. 721. 

In other cases, some depending upon the particular facts, recovery for similar 
ailments has been denied. Dozier y. Fidelity & Casualty Co., C.C., 46 F. 446, 
13 L.R.A. 114, 581, 22 L.R.A. 620; Westmoreland vy. Preferred Accident Ins. 
Co., C.C., 75 F. 244; Herdic v. Maryland Casualty Co., C.C., 146 F. 396; Carnes 
v. lowa State Traveling Men’s Ass'n, 106 Iowa 281, 76 N.W. 683, 68 Am.St.Rep. 
306; Calkins v. National Travelers’ Benefit Ass’n, 200 Iowa 60, 204 N.W. 406, 
41 A.L.R. 363; Naggy v. Provident Life & Accident Ins. Co., 218 Iowa 694, 
255 N.W. 526; Smith v. Travelers’ Ins. Co., 219 Mass. 147, 106 N.E. 607, L.R.A. 
1915B, 872; Maryland Casualty Co. v. Hudgins, 97 Tex. 124, 76 S.W. 745, 64 
L.R.A. 349, 104 Am.St.Rep. 857, 1 Ann.Cas. 252. 

Death by typhoid fever has been held to be due to an injury, Aétna Life Ins 
Co. v. Portland Gas & Coke Co., 9 Cir., 229 F. 552, L.R.A.1916D, 1027; Christ 
v. Pacific Mutual Life Ins. Co., 312 Ill. 525, 144 N.E. 161, 35 A.L.R. 730, 
although in one case recovery was denied because of a specific exclusion of disease 
in the policy. Chase v. Business Men’s Assurance Co. of America, 10 Cir., 51 
F.2d 34. Likewise death from drinking milk of cows which had eaten golden 
rod was held compensable under an accident policy. Buel v. Kansas City Life 
Ins. Co., 32 N.M. 34, 250 P. 635, 52 A.L.R. 367. 

All of these cases proceeded upon the theory that the policy must be con- 
strued most strongly against the insurer whose duty it was to specifically exclude 
the risks if there was doubt. 

Some of the courts in construing these policies have failed to distinguish two 
important factors. First, they have proceeded upon the theory that the language 
of the policy must be construed most strongly against the insurer. Manufacturer’s 
Accident Indemnity Co. v. Dorgan, 6 Cir., 58 F. 945, 956, 22 L.R.A. 620. 

However, if there is no ambiguity in the policy, there is no occasion to resort 
to the rule. Undoubtedly the insured is entitled to a liberal construction, but not 
to such a construction as would include matters which were never conceivably 
intended to be covered by the parties. 

We feel that the true rule of construction was set forth in New Amsterdam 
Casualty Co. v. Johnson, Adm’x, 91 Ohio St. 155, 157, 110 N.E. 475, L.R.A. 
1916B, 1018: 

“In construing the language of an insurance policy it has been universally 
and properly held that the words of limitation should be most favorably con- 
strued in behalf of the insured and against the company. 

“This does not mean, however, that a strained, unnatural and forced meaning 
should be given words or phrases, but rather the everyday meaning, which must 
have been plainly in the minds of the contracting parties.” 

Certainly, a disease such as pneumonia or typhoid fever is not thought of in 
everyday language as a bodily injury. As said by Judge Cardozo in Connelly 

Hunt Furniture Co., 240 N.Y. 83, 85, 147 N.E. 366, 367, 39 A.L.R. 867: 

“We attempt no scientifically exact discrimination between accident and dis- 
ease, or between disease and injury. None perhaps is possible, for the two con- 
cepts are not always exclusive, the one of the other, but often overlap. * * * Germs 
may indeed be inhaled through the nose or mouth, or absorbed into the system 
through normal channels of entry. In such cases their inroads will seldom, if 
ever, be assignable to a determinate or single act, identified in space or time. 
leffreyes v. Charles H. Sager Co., 198 App.Div. 446, 191 N.Y.S. 354; Id., 233 
N.Y. 535, 135 N.E. 907. For this as well as. for the reason that the absorption 
is incidental to a bodily process both natural and normal, their action presents 
itself to the mind as a disease and not an accident.” 

Yet to uphold the contention of appellee would compel us to say that if the 
disease was due to any mishap recovery may be had, but not otherwise. Logically 
this would lead to the conclusion that all diseases are bodily injuries. There 
would be no difference between an accident policy and a health policy, except 
insofar as it would be necessary to trace the cause in the former to some mischance. 

The second error is that courts have failed to distinguish the types of insurance 
coverage. Prior to the enactment of the various Workmen’s Compensation 
Acts, employers carried insurance for bodily injuries to their employees. The 
real basis of the peril insured against was liability for torts. Accordingly recoveries 
were permitted where there was an infection through negligence, causing glanders 
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and typhoid tever. See Hood & Sons y. Maryland Casualty Co., supra; A&tna 
Lite Ins. Co. v. Portland Gas & Coke Co., supra. These decisions followed 
the result reached in Brintons, Ltd., v. Turvey, |1903] A.C, 230, 

That case did not attempt to overrule Sinclair vy. Maritime Passengers’ Assur- 
ance Co., supra, which was an action on a personal accident policy. In such a 
policy, as was so well said by Lord Cockburn, the idea of external violence, even 
11 not expressly mentioned is the basis of the risk, and not tort. See comment 
in 24 Harvard Law Review, 221, 223. 

The Illinois court in the case of Christ vy. Pacitic Mutual Life Ins. Co., 
supra, relied almost entirely in support of its decision on the Hood Case and the 
Portland Gas & Coke Co, Case without recognizing that recovery was permitted 
in those instances primarily because employers’ policies to cover injuries to 
employees were involved. 

Yet in the Hood Case, because of the type of insurance coverage, Judge 
Morton gave an extremely liberal interpretation to the language of the policy. 
At page 226, 92 N.E. at page 330, he said: 

“The language is ‘bodily injuries accidently suffered.’ It hardly could be 
broader. The intention is, as has been said, to afford full protection and indem- 
nity to the assured. Any accident that causes bodily injury in any way is included. 
Bodily injury is more commonly associated perhaps with physical force of some 
sort, but in the absence of anything in the policy limiting it to that we do not 
see how or why it can or should be so restricted.” 

In the case before us, the intention was not to give full indemnity. It was not 
a general health policy, but a limited accident policy, and the premium collected 
was for a limited coverage. Therefore, under the above mentioned rule of 
construction, bodily injury is and should be, in this type of case, considered 
as limited to bodily injuries resulting from physical or external forces known 
as accidents. 


In this case Burns died of amebic dysentery. That is produced by a small 
parasite of from 15 to 80 microns in diameter. It is a single celled parasite, 
and the only type of amebe pathogenic to man. Generally, when in the body, 


it produces pathological lesions in the intestines, other organs and tissues. There 
ix still considerable difference of opinion as to just how the lesions are produced. 
Dr. Charles F. Craig in his work “Amebiasis and Amebic Dysentery” (1934) 
says at page 71: 

“Thus, Dobell and O’Connor (1921) believe that the lesions are caused by a 
cytolysin secreted by the amebae; Wenyon (1926) by a combined cytolytic 
action on the tissues and the penetration of the tissues by the amebae; Rees 
(1929), by cytolysis of the surface layer of the mucosa; Hegner, Johnson and 
Stabler (1932) by either cytolysis or mechanical penetration; while Ratcliff 
(1932) believes that direct seachanical penetration of the tissues by the amebz 
is the usual mechanism, aided by cytolysis of the tissues.” 

At any rate these small one cellular parasites produce a degeneration of the 
tissues that, in some cases, results in death. All diseases produce a somewhat 
similar degeneration, and to include all diseases as bodily injuries seems to 
ignore the common meaning of the words. 

Although the cause was decided because of a specific exclusion in the 
policy, the language of Judge Phillips in Chase v. Business Men’s Assurance 
Co., supra, at page 36, seems pertinent: - 

“In the ordinary sense of the words, we do not regard the contracting of 
an infectious disease, through the normal consumption of food, air or water 
infected with bacilli which causes such disease, as the suffering of bodily 
injuries from accidental means. We regard it, rather, as the contracting of a 
disease. In their ordinary and popular sense, the phrase ‘bodily injuries’ con- 
veys the idea of a cut, a bruise or a wound rather than a physical impairment 
caused by a disease.” y 

The same distinction was aptly made oe Peckham in Bacon v. United 
States Mutual Accident Ass’n, 123 N.Y. , 25 N.E. 399. 9 L.R.A. 617, 20 
Am.St.Rep. 748, wherein recovery was denied one who died from the effects of 
a malignant pustule contracted by coming in contact with putrid or diseased 
animal matter. : ; ; 

Pneumonia, typhoid fever, scarlet fever and the like. are diseases due solely 
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to germs. To call them bodily injuries is to establish a new nomenclature and 
classification not generally used in ordinary conversation. 

[2] The words “bodily injury” are commonly and ordinarily used to 
designate an injury caused by external violence, and they are not used to indicate 
disease. We do not speak of sickness as an accident or an injury. When we 
hear that someone has suffered an accident, we conclude that he has suffered, 
more or less, some external violent bodily injury. Since the words “bodily 
injury” are used in the policy in their common and accepted meaning, it is only 
by a strained and illogical construction of the words that they can be held to 
include a disease not resulting from some external violence. We do not think 
of one suffering from typhoid fever as being bedridden as the result of an 
accident or injury. 

In order to create liability under a_ policy insuring against bodily injuries 
caused directly, solely and independently of all other causes by accidental 
means, there must be evidence of some external or violent and accidental force 
or Cause, 

The pleadings and opening statement of counsel, when taken as true, do not 
entitle plaintiff to recover. 

For the reasons stated the judgment of the Court of Appeals is reversed, 
and that of the Court of Common Pleas affirmed. 

Judgment reversed. 

Weygandt, C. J., and Matthias, Day, and Zimmerman, JJ., concur. 

Williams and Myers, JJ., dissent. 


RAULSTON et al. v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. 
Court of Appeals of Tennessee, Eastern Section, at Knoxville. Jan. 15, 1938 
Petition for Certiorari Denied by Supreme Court May 27, 1938. 

118 Southwestern Reporter (2d) 881. 


1. TOTAL DISABILITY. 

In suit on health and accident policy, evidence was sufficient to establish 
that insured was “totally disabled” by reason of nephritis and high blood pres- 
sure within meaning of disability provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSANITY. 

Under provision of health and accident policy that policy did not cover 
death, disability, or other loss sustained while suffering from insanity or mental 
infirmity, disability resulting from disease or injury contracted or received by 
insured while insane would not be compensable, but, if a disease in its incep- 
tion is not totally disabling but is progressive and ultimately results in total 
disability and destroys physica! and mental faculties, fact that same disease 
causes insured to become mentally infirm does not preclude recovery. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3. INSANITY. 

Provision of health and accident policy that policy did not cover death, 
disability or other loss sustained while suffering from insanity or mental 
infirmity was unambiguous and required to be given its ordinary meaning in 
interpretation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 
4+. INSANITY. 

Under provision of health and accident policy that policy did not cover 
death, disability, or other loss sustained while suffering from insanity or 
mental infirmity, word “maintained” could not be substituted for word “sus- 
tained,” since the two words are not synonymous, and word “sustained” within 
policy was not intended to convey idea of maintaining at length without inter- 
ruption, but imparted the happening of an event, such as sustaining a loss or 
sustaining an injury. 

Ordinarily, word “maintain” implies effort or will to hold or keep 

in a particular state or condition; to support, uphold, to keep up, or not 

suffer to fail or decline. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 
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5. ACCIDENT. 

The provision of a health and accident policy that policy did not cover 
death, disability, or other loss sustained while suffering from insanity or mental 
infirmity had reference to happening of an accident or being stricken by disease 
while already afflicted or suffering from mental disability, and, to have effect 
of precluding recovery on policy, mental disability must have preceded the 
happening of disabling event. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

6. NEPHRITIS. 

Under health and accident policy providing for payment of benefits for 
total loss of time due to nonconfining illness totally disabling the insured and 
providing that policy did not cover death, disability, or other loss sustained 
while suffering from insanity or mental infirmity, insured who was totally 
disabled by reason of nephritis and high blood pressure was entitled to recovery 
of benefits on policy notwithstanding that illness of insured resulted in mental 
infirmity as well as physical disability. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

7. CONSTRUCTION. 

All provisions of health and accident policy which tend to limit liability of 
insurer should be construed most strongly against insurer which prepared con- 
tract and for whose benefit provisions were inserted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. CONSTRUCTION. 

In suit on health and accident policy, court would not presume to change or 
write a new contract for the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

10. INSANITY. 3 

Evidence jield to establish right of insured to recovery of disability benefits 
under health and accident policy, providing for payment of benefits for total 
loss of time due to nonconfining illness totally disabling the insured and that 
policy did not cover disability or other loss sustained while suffering from 
insanity or mental infirmity, on ground that insured was totally disabled by 
nephritis and high blood pressure and that mental infirmity of insured was 
attributable to diseased kidneys which preceded mental disturbance. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Chancery Court, Marion County; T. L. Steward, Chancellor. 

Suit for sick benefit under health and accident policy by F. P, Rauliston and 
others against the Mutual Benefit Health & Accident Association. Decree for 
defendant, and plaintiffs appeal assigning error. 

Reversed, decree entered in favor of plaintiffs, and cause remanded, with 
d:rections. 

Raulston & Raulston, of South Pittsburgh, for complainants. 

Sizer, Chambliss & Kefauver, of Chattanooga, for defendant. 

lLioyy S. Apams, Special Judge. 

The original bill in this cause was filed in the Chancery Court of Marion 
County, Tennessee, by the complainants as guardian of William M. Raulston, 
seeking to enforce payment under a health and accident insurance policy issued 
to William M. Raulston, the assured, by the defendant Association in January, 
1933, providing for payment of monthly indemnity of $25 for total loss of time 
due to a non-confining illness, which totally disabled the assured. It is averred 
that William M. Raulston became disabled by reason of nephritis and high 
blood pressure on or about the 20th day of June, 1936, and since that time has 
been unable to perform any physical labor and follow any gainful occupation. 

The defendant answered admitting the issuance of the policy, but denying 
hahility on two grounds: (lst) That the said William M. Raulston was not 
totally disabled within the meaning of the policy; (2nd) that if he was disabled, 
his disability was due to a mental derangement and that under the terms of 
the policy no recovery could be had. 

Defendant’s answer was later amended interposing the further defense 
that the insurance policy expressly excepts any disability suffered by the assured 
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“while suffering from insanity or mental infirmity”, and avers that the alleged 
disability, which is the subject matter of the suit, arose and occurred during 
the time the assured was suffering from insanity or mental infirmity, and_ that 
under the express condition of the policy of insurance, there was no liability 
upon the part of the insurer for said alleged disability. 

The Chancellor found and decreed that the assured, William M. Raulston, 
is totally disabled within the meaning of the section of the insurance policy 
upon which the suit was brought, but that he is not entitled to recover because 
the disability upon which the suit was brought occurred while the insured was 
suffering from insanity or mental infirmity, as provided under “Additional 
Provisions”, Section (a), which will be hereinafter quoted, and the original bill 
was accordingly dismissed at complainants’ cost. 

Complainants prayed and were granted an appeal, and have assigned the 
following errors: 

I. The court erred in holding and decreeing that the insured was not 
entitled to recover under the provisions of the policy. 

II. The court erred in holding that the proper construction of section a of 
“Additional Provisions” of the policy weld preclude recovery by one who 
became mentally infirm by reason of his physical disability. 

III. Under the proof in the case showing that nephritis or Bright’s Disease, 
alone, from which the insured was suffering, would incapacitate him from 
carrying on a gainful occupation, it was error for the court to hold that sub- 
sequent mental infirmity due to that disease would preclude a recovery under 
the provisions of section a of “Additional Provisions” of the policy. 

IV. The court erred in holding that a true construction of the provision 
“This policy does not cover death, disability, or other loss sustained while suffering 
from insanity or mental infirmity” is: “This policy does not cover death, disability, 
or other loss maintained while suffering from insanity or mental infirmity”, and that 
the word “maintained” might be substituted for the word “sustained”, and 
further holding that such words might be used interchangeably without affect- 
ing the true meaning of the policy. 

Complainants’ principal witness, Dr. S. N. Anderson, a resident of South 
Pittsburgh, Tennessee, who has been practicing his profession since his grad- 
uation from Vanderbilt in 1915, testified that he had known William M. Raul- 
ston practically all his life; that he examined the assured in the early part of 
June, 1936, and at which time he was suffering from nephritis, and that he 
had treated hin weekly since that time; that his blood pressure was high but 
that was caused by the kidney trouble; that the omnes loss of weight was 
due to the kidney ailment; and that the assured was eccentric and not mentally 
normal, but that he would not say he was insane; that his mental condition 
was attributable to the diseased kidneys; that if the assured’s mind was normal 
his physical disability alone would prevent him from carrying on a gainful 
occupation, 

The testimony of Dr. Anderson is corroborated by Dr. J. D. Henderson and 
Dr. E. S. Clayton, both of Knoxville. All these witnesses testified in substance 
that the kidney trouble was the primary cause of the disability and the mental 
condition was secondary. 

Defendant’s witness, Dr. Killebrew, of Chattanooga, a neurologist, testified 
that he made a thorough examination of the assured and that he found no pus 
cells or infection from either kidney, but did find a slight trace of albumin, and 
in a general way contradicts the finding and diagnosis of the doctors introduced 
by complainants, but on cross-examination testified as follows: 

“Q. Doctor, if this patient had been strong physically, able to carry on his 
usual work up until June of last year, or some time prior thereto, and since 
that time his condition has been such he could not do any work that required 
physical exertion, you would say there was something wrong with him, wouldn't 
vou? A. Yes, if, on that physical exertion, it showed definite evidence, by 
urinary findings, that there was an increase of his albumin and other urinary 
trouble. In that type of case it is almost impossible, without that period of 
observation, to know exactly what degree he had in kidney impairment, if any. 
That type of patient, if he lived right here in town where you could observe 
him over a period of time, you could determine to what degree his albuminuria 
was significant, or to what degree it impaired his health, or whether it was a 
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potential menace to his health; but from one examination the only thing I can 
tell you is that there is no urological finding there sufficient to justify disability 
at the time of the examination.” 

The record discloses by substantial proof, uncontradicted, that the assured’s 
condition was as described in the above question. 

From the above question and answer it is observed that Dr. Killebrew’s 
testimony was limited to the urological finding at the time of the examination. 
The following letter from Dr. Killebrew to the defendant was introduced as 
evidence : 

“Mutual Benefit Health & Accident Asso., “Dec. 8, 1936 

“Tenth Floor Sterick Building 

“Memphis, Tennessee 
“Dear Sirs: 

“Mr. W. B. Raulston came into my office earlier than the appointed time 
and was examined by Dr. Gay my associate, and was to return with Dr. Ander- 
son to see me at the appointed time. The examination that was conducted at 
that time was necessarily of the superficial nature because of the limited time 
at our disposal. We discovered however, the following positive findings: A 
tachycardia of 118, a hypertension of 150/90, a slight dilation of the heart, a 
definite albuminuria, and the presence of numerous pus cells in the uncen- 
trifuged specimen. The right kidney region was tender to palpitation, and to 
deep percussion. 

“Mr. Raulston, we feel, both as a result of the physical findings, and the 
history in his case, is unable to carry on any gainful occupation at this time. 
A more thorough and searched examination would doubtless discover the cause 
oi the pus that is now present in the urine. This however, would require more 
time than was at our disposal during his brief visit. It would require a 
cystoscopic examination with X-rays to get at the basis of this trouble, and 
Mr. Raulston did not feel that he had time for this service. 

“Very respectfully yours, 
“TBK:C Jos. B. Killebrew, M. D.” 

Dr. Killebrew in testifying explained that his letter was based on a cursory 
examination made by his associate, Dr. Gay, and that the only way he could 
arrive at a diagnosis in the case would be by a cystoscopic and X-ray examina- 
tion. Nevertheless, from a cursory examination it was the opinion of Dr. 
Killebrew and his associate that the assured was unable to carry on any gainful 
occupation at that time. 

An ex parte statement was made by Dr. Frederick E. Marsh, and by consent 
was filed as evidence in behalf of defendant. His statement is to the effect that on 
March 25, 1937, he began the examination of the assured and completed the exam- 
ination on the following day; that he found a trace of albumin and occasional pus 
cells. That in his opinion the assured was able to do ordinary work and as far as 
he could determine his physical condition was normal. 


[1] It is contended by defendant that the complainants’ witnesses were general 
practitioners while Dr. Killebrew is a specialist. However, Dr. Killebrew frankly 
states that his findings were limited to the one examination and that the extent of 
the kidney impairment or condition of a patient of this character could be better 
determined where he could be observed over a period of time. Dr. Anderson had 
this opportunity, as well as the lay witnesses, to observe this man’s physical con- 
dition, and we think it is clearly proved by a preponderance of the evidence that 
the assured was totally disabled within the meaning of the policy, as decreed by 
the Chancellor. 

Liability of the defendant, therefore, depends upon a proper construction of 
Section. (a) of “Additional Provisions” of the policy which is as follews: 

“This policy does not cover death, disability, or other loss sustained in any part 
of the world excépt the United States and Canada, or while engaged in military or 
naval service in time of war, or any act of war, or while the Insured is not con- 
tinuously under the professional care and regular attendance, at least once a week, 
beginning with the first treatment, of a licensed physician or surgeon, other than 
himself; or received because of or while participating in aeronautics, except as 
provided in Part H: or while suffering from insanity or mental infirmity; or 
while the Insured: is suffering from syphilis or venereal disease. Disability resulting 
from tuberculosis or heart trouble shall be covered only if the disease originates 
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after the policy has been in continuous force for the six (6) preceding months.” 

That part of the above provision pertinent to this inquiry is: “This policy 
does not cover death, disability, or other loss sustained * * * while suffering from 
insanity or mental infirmity; * * * .” 

Defendant insurance company contends that regardless of the cause of the 
mental infirmity and regardless of whether it preceded or followed the disability, 
the complainants cannot recover because indisputably the disability occurred while 
the assured was suffering*from mental infirmity. 

One of the principal cases relied upon by the insurance company to support its 
contention is Moss y. Mutual Benefit Health & Accident Association, Supreme 
Court of Utah, April 1936, reported in 89 Utah 1, 56 P.2d 1351. The following 
quotation from this case is taken from defendant's brief (page 1353) : 

“In excluding from the policy any loss of time or disability resulting from 
insanity, the policy did not in any manner limit the word ‘insanity’ to any particular 
type or kind, nor as arising from any particular cause. It did not indicate that 
insanity caused by or resulting from a disease contracted during the policy period 
was within the policy, but that insanity from congenital, accidental, or other causes 
was outside its operation. The language taken in its ordinary meaning permits no 
recovery for loss or disability because of insanity, whatever the cause of the 
insanity may have been. Any other construction placed on this language would 
require us to write into the contract something that is neither expressed nor 
implied; namely, that no loss of time is payable on account of insanity resulting 
from accidental or congenital causes, but is payable if the insanity results from a 
disease contracted during the policy period. Our duty is to construe and enforce 
the policy as written. We may not make a new contract on different terms for the 
parties. Undoubtedly the amount of premium was fixed with reference to the scope 
of the policy. Where the insanity is the sequela of a disease contracted during the 
policy period and loss of time sustained because of the insanity, it is excluded from 
the operation of the policy by the provision (a) above quoted, the same as insanity 
from any other cause.” 

[2] We think this case clearly points out the controlling factor in the ¢on- 
struction of the provision involved in the instant case: If insanity is the con- 
sequence or result of a disease contracted during the policy period, and loss of 
time is sustained “hecause of insanity” the time is excluded. But if the assured 
is physically disabled by the disease within the meaning of the policy and is 
not able to follow a gainful occupation, the fact that he becomes mentally infirm 
does not deprive him of the benefits to which he is otherwise entitled. 

Defendant refers to the case of Travelers’ Protective Ass’n v. Prinsen, 291 
U. S. 576, 54-S.Ct. 502, 78 L.Ed. 999, While this is a very interesting discussion 
of accident insurance policies, it involves “participation” in moving explosives, 
and does not support defendant’s contention in the instant case. 

If defendant’s construction of the clause of the policy in question is to be 
accepted, then if the assured is disabled by reason of heart trouble or tuberculosis 
after the policy has been in continuous force for six months, as provided by 
Séction A of Additional Provisions, and later the assured should become insane, 
the assured would be denied payment during the period of mental disability, 
even though physically disabled by reason of tuberculosis or heart trouble. This 
is not the logical construction of the language used in the policy. 

We think it was the clear intention that if the assured contracted a disease 
or was injured while insane, the disability would be excluded and not compensable. 
But if the disease in its inception is not totally disabling but is progressive and 
ultimately results in total disability, and the ravages of the disease destroys the 
physical and the mental faculties as well, but the assured is totally disabled physi- 
cally and the disease is the proximate cause of the disability, the fact that 
the same disease has caused the assured to become mentally infirm would not 
preclude a recovery. This conclusion finds support and is in accord with ‘an 
opinion by Mr. Justice McKinney in the case of Conrad vy. Accident Insurance 
Company, 141 Tenn. 14, 206 S.W. 34. That case involved the construction of. a 
paragraph of an insurance policy providing in substance that in event of disability 
resulting from hernia, among other things, the limit of complainant's liability 
should be a sum not exceeding, etc. Insanity appeared as one of the exemptions 
in that paragraph, and the conclusion of the Court in that case is equally applic- 
able to the instant case. It was held that a special provision in an accident insur- 
ance policy excepting disability due to hernia does not relieve the insurer from 
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liability where the proximate cause of the disability was the accidental injury 
which resulted in hernia. This principle will be found discussed in an elaborate 
annotation in 108 A.L,.R., beginning on page 21. 

[3-6] We think the Chancellor correctly held that the language used in the 
contract is unambiguous and is to be given its ordinary meaning in the interpre- 
tation of the contract, but we think he was in error in substituting the word 
“maintained” for the word “sustained”. These two words are not synonymous. 
The ordinary use of the word “maintain” implies an effort or will to hold or 
keep in a particular state or condition; that is, to support, uphold, to keep up, 
or not suffer to fail or decline. There certainly can be no implication of a 
will or desire upon the part of the assured to become or continue mentally 
unbalanced. The word “sustained” as used in the policy is not intended to 
convey the idea of maintaining at length without interruption, but imparts the 
happening of an event, such as sustaining a loss or sustaining an injury. The 
controlling words are “sustained * * * while suffering”. This language clearly 
has reference to the happening of an accident or being stricken by disease while 
already afflicted or suffering from mental disability. The mental disability 
must precede the happening of the disabling event before payment is excluded 
under this exception. It would be an unwarranted stretch of this language to 
make it applicable to exclude physical disability from nephritis that happened 
also to affect the mentality. The proximate cause of the disability is nephritis. 

|7,8] It is hardly necessary to invoke the rule that all provisions which 
tend to limit the liability of the insurer should be construed most strongly 
against the insurer, who prepared the contract and for whose benefit they are 
inserted. Satterfield v. Inter-Ocean Casualty Co., 159 Tenn. 531, 19 S.W.2d 
209. And we would not presume to change or write a new contract for the par- 


ties, but if the insurer had intended to exclude or suspend the payment of 
benefits during insanity it could have provided in appropriate language that 
payment of disability benefits would be suspended or discontinued in event the 
assured should become insane or mentally infirm after commencement of the 
physical disability. 

{9, 10] The defendant has invoked the doctrine of judicial estoppel upon the 


theory that on May 25, 1936, a petition was filed in the County Court of Marion 
County, Tennessee, by F. P. Raulston, R. L. Raulston, Jeannette Raulston, 
and S. L. Rogers, against W. M. Raulston, the assured in the instant case, averring 
that he had become a person of unsound mind so that he did not have capacity 
sufficient for the governing of himself and property. This petition was sworn 
to by all the petitioners. This petition bears the ehdorsement: “Approved 
May 28, 1936 W. M. Abels, County Judge, Marion County.” There appears 
in the record a certified copy of the proceedings in the County Court on the 
above petition, showing that Frank Raulston and Leonard Raulston were 
guardians of the person and property of W. M. Raulston, because of his minority. 
There is nothing in the certified copy of the minutes of the Court to indicate 
that guardians were appointed because of insanity. Assuming that this was a 
clerical error, we are of the opinion that W. M. Raulston, the incompetent, can- 
not be charged with the sworn statements contained in the petition filed in the 
County Court. However, this becomes immaterial in view of the fact that the 
preponderance of the proof in this record shows that W. M. Raulston prior 
to this illness was mentally sound, and that his present mental infirmity, which 
is temporary, is the result of the nephritis must necessarily have preceded the 
mental disorder. Therefore, regardless of arbitrary dates fixed, it is clearly 
apparent that both the physical disability and the mental infirmity are attributable 
to the diseased kidneys, and that the kidney infection preceded the mental 
disturbance. The fact that the petition was filed on May 25, 1936, to have a 
guardian appointed, in view of the preponderance of the proof in the record, 
does not establish as a positive and uncontroverted fact that W. M. Raulston 
was insane or mentally infirm prior to the phvsical disability caused by nephritis. 
The reverse of this is supported by the weight of the evidence. 

It results that the assignments of error will be sustained, and the decree of 
the Chancellor reversed. A decree will be entered ordering the defendant to pay 
to the complainant the sum of Twenty-five Dollars ($25) per month from June 
20, 1936, to continue during the period of disability as provided in the policy, and 
the cause will be. remanded to the Chancery Court of Marion County, there to 
be retained on the docket for the enforcement of this decree. 





1280 The Insurance Law Journal, Vol. 91 [Nov., 1938 


FIRE 


PALACE CAFE v. HARTFORD FIRE INS. .CO. 

SAME v. NATIONAL SECURITY FIRE INS. CO. Nos. 6450, 6451. 
Circuit Court of Appeals, Seventh Circuit. May 11, 1938. 
Rehearing Denied July 7, 1938. 

97 Federal Reporter (2d) 766. 


1. EXAMINATION. 

Under policies covering loss of, and loss of use and occupancy of, restaurant 
property occasioned by riot, civil commotion, or explosion, failure of insured to 
comply with insurer’s demand to produce, for examination, employee designated by 
insured as representative to attend to details in making claim and attempting adjust- 
ment after employment of firm of insurance adjusters to prepare proof of loss and 
adjust claims, was not a violation of provisions of policy requiring insured to sub- 
mit to examination, in absence of showing that insured reserved right to control 
activity of insurance adjusters, since firm of insurance adjusters was an “independ- 
ent contractor” and employee designated to attend to details was employee of the 
firm of adjusters. 

(For other cases, see Insurance, Dec. Dig. § 548.) 


2. EXAMINATION. 

The provisions for examination of the insured under policies covering loss of 
property and loss of use and occupancy occasioned by riot, civil commotion, or 
explosion, included only corporate agents of insured and not an independent con- 
tractor or attorney. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

3. RECORDS. 

Under provisions of policies covering loss of property and loss of use and 
occupancy occasioned by riot, civil commotion, or explosion, that insured might be 
required to produce all books of account, bills, invoices, and vouchers, or copies 
thereof if originals should be lost, failure to produce accounts’ payable ledger did 
not constitute breach of covenants of policies where photostatic copies made of its 
pages were received in evidence and insured testified to inability to produce books 

(For other cases, see Insurance, Dec. Dig. § 544.) 


4. NOTICE. 

Under provisions of policies covering loss of and loss of use and occupancy otf 
restaurant property occasioned by riot, civil commotion, or explosion, requiring 
insured to produce books of account, bills, invoices, and copies thereof if originals 
were lost, notice for production of books of certain time and place and before 
certain named officers was essential to require insured to produce books. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

5. PRODUCTION OF BOOKS. 

In action on policies covering loss of, and loss of use and occupancy, of res- 
taurant property occasioned by riot, civil commotion, or explosion, whether non- 
production of any records constituted breach of provision of policy that insured 
might be required to produce all books of account, bills, invoices, and vouchers or 
copies thereof if originals should be lost, was fact question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

7. MISTAKE. 

A misstatement in the proofs of loss willfully made will avoid a policy, but an 
innocent mistake will not amount to “fraud” or “false swearing,” within provisions 
of policy providing for avoidance therefor. 

(For other cases, see Insurance, Dec. Dig. §§ 552, 553[1].) 


8. MISREPRESENTATION. 


In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property occasioned by riot, civil commotion, or explosion, whether explana- 
tion by adjuster, employed by insured, of discrepancies between items in proofs of 
loss and figures produced at trial was to be believed, and whether adjuster willfully 
made false statement was fact question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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9, SETTLEMENT. 

Discrepancy between amount fixed in claim for loss and amount of settlement or 
of judgment is not proof, as matter of law, of fraudulent intent to misstate the 
facts, which will avoid a policy. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

10. EXAGGERATION. 

Mere exaggeration of the amount in the proof of loss is not “fraud” which will 
avoid policy unless made willfully with intention to mislead insurer. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

FRAUD. 

Whether exaggeration of amount in proof of loss had been made willfully with 
intent to defraud insurer so as to avoid policy is question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

12. FRAUD. 

The wrongful inclusion of an article as destroyed will not amount to “fraud” 
in the proof of loss as matter of law, in absence of proof that it was willfully and 
intentionally made. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

FRAUD. 

In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property occasioned by riot, civil commotion, or explosion, whether there was 
fraud in insured’s acquisition of property was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

14. EXPLOSION. 

In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property occasioned by riot, civil commotion, or explosion, question of 
liability of insurers for losses caused by an explosion which destroyed property was 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

21. VALUE. 

In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property located on leased premises occasioned by riot, civil commotion, or 
explosion, admission of evidence as to replacement value of items of loss claimed 
including wainscoting which had been installed in building by insured, was not 
error, as against contention that such items had become part of building and hence 
not part of property covered by policies, where, under evidence and instructions, 
jury had right to believe that wainscoting could be removed and had not lost its 
character as chattel property. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

22. USE AND OCCUPANCY. 

In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property occasioned by riot, civil commotion, or explosion, admission of 
evidence on question of value predicated on considerations including number of seats 
in restaurant and on facts testified to by others was not error. 

(For other cases, see Insurance, Dec. Dig. § 660.) 

PROOF OF LOSS. 


In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property occasioned by riot, civil commotion, or explosion, proof of loss 
was admissible only for purpose of showing that it had been made. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

24. PROOF OF LOSS. 

In action on policies covering loss of, and loss of use and occupancy of, res- 
taurant property occasioned by riot, civil commotion, or explosion, admission of 
insured’s proof of loss was not error, where limited to purpose of showing that it 
had been made. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeals from the District Court of the United States for the Northern District 

Indiana, South Bend Division; Thomas W. Slick, Judge. 
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Two actions on insurance policies covering losses of property and of use and 
occupancy occasioned by riot, civil commotion, and explosion by the Palace Cafe 
against Hartford. Fire Insuran¢e Company and: against the National Security Fire 
Insurance Company. Judgments for plaintiff, and the defendants appeal. 

Affirmed. 

C. G. Myers and C. F. Snerly, both of Chicago, Ill., and G. A. Farabaugh, of 
South Bend, Ind. (Myers & Snerly, of Chicago, Ill, and Farabaugh, Pettengill & 
Chapleau, of South Bend, Ind., of counsel), for appellants. 

Floyd O. Jellison, of South Bend, Ind. (George A. Crane, of South Bend, Ind., 
of counsel), for appellee. 

Before Sparks and Major, Circuit Judges, and Lindley, District Judge. 

Linney, District Judge. 

Defendants appeal from judgments entered against them upon two insurance 
policies. The policy of the Hartford Fire Insurance Company covered loss of prop- 
erty by riot, civil commotion, or explosion; that of the National Security Fire Insur- 
ance Company, loss of use and occupancy occasioned by riot, civil commotion, and 
explosion. The losses for which claim was made under each policy were caused by 
an explosion, which destroyed plaintiff's property located on leased premises. 

Defendants assert as error that there was no substantial evidence to support the 
verdicts; that the court should have granted each of defendants’ several motions for 
a directed verdict ; that the court admitted improper evidence offered by plaintiff and 
excluded proper evidence offered by defendants, unduly limited cross-examination 
of plaintiff's witnesses and wrongfully overruled defendants’ several motions for 
new trial, 

|1, 2] Each policy contained a provision requiring the assured to submit to an 
examination. Plaintiff employed Blondell & Company, insurance adjusters, to pre- 
pare its proof of loss and to adjust the claims, if possible. For these services this 
firm was to be paid a certain sum irrespective of results and, in case of successful 
adjustment, an additional compensation. The firm designated its employee Wallace 
H. Lancton as its representative to attend to the details in making the claim and 
attempting adjustment. Defendants contend that Lancton was the authorized agent 


of plaintiff and that, therefore, the failure of plaintiff to comply with their demand 
to produce him for examination was a violation of the provisions of the policies. 
Under the facts stated, the insurance adjustment firm was an independent con- 
tractor and Lancton an employee thereof. He was not an officer or employee of the 
plaintiff. Ipswich Mills v. William Dillon et al., 260 Mass. 453, 157 N.F. 604, 53 


A.L.R. 792; Pearl v. West End St. R. Co., 176 Mass. 177, 57 N.E, 339, 49 L.R.A. 
826, 79 Am.St.Rep. 302; Leverone vy. Arancio, 179 Mass. 439, 61 N.E. 45; Wright 
v. Fissell, 92 N.J.Eq.’ 508, 113 A, 699. There is no evidence that the plaintiff 
reserved any right to control the activity of Blondell & Company or any detail 
of performance of any of its contractual duties. The policies provide for exam- 
ination of the assured. This includes only its corporate agents, not an independent 
contractor or attorney. Fidelity & Casualty Co. v. Carroll, 186 Ind. 633, 117 N.E. 
858. 

.. [3, 4] Defendants assert that plaintiff refused and failed to produce its bank 
statements or copies thereof or to permit defendants to inspect the bank records 


pertaining thereto and failed to preserve and produce an inventory of merchandise. 
This alleged failure of the plaintiff, it is asserted, was a violation of the terms and 
conditions of the policies, which provided that the assured might be required to 
produce all books of accounts, bills, invoices and vouchers, or copies thereof, if 
the originals should be lost. The evidence disclosed that the books of plaintiff 
included a general ledger, accounts payable ledger, daily journal or cashbook, cor- 
poration minute book and corporation stock book, all of which were kept on a 
desk in the office, being too large to put into the safe. The entire office was blown 
to pieces, and the testimony of plaintiff’s witnesses was that all books were lost or 
destroyed except the accounts payable ledger, which was found some two or three 
blocks from the place of explosion. This book was delivered to defendants at the 
time of the examination requested. They took it to Chicago and had _photostatic 
copies made of its pages, which were received in evidence. Thereafter, in some 
manner not beyond dispute, the book disappeared, ‘but, in view of the: sworn 
inability to produce it and the presence of the photostatic copies, no breach of the 
covenants of the policies occurred because of the book’s absence. It should be 
observed that the record is silent as to notice for production of the books at 
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any certain time or place and before any certain named officer. Such definite 
character, of notice is essential. 

Plaintiff testified that it produced all records it had regarding the bank account. 
There is no evidence that it objected to defendants examining the books of the 
bank with reference to its deposit account. 

[5] The inventory taken prior to the time of the explosion was on separate 
slips of paper. It was not complete, but such portions as had been finished were 
delivered to the adjuster, who kept them in his room. He. copied them in a loose 
leaf book, which was produced, but did not know what finally became of them. 
He testified that he searched for them but was unable to find them. As to whether 
the disputed evidence as to non-production of any records was sufficient to con- 
stitute a breach of the policies, the question was one of fact for determination by 
the jury. 

16-12] Defendants assert that the evidence disclosed fraudulent accounts, 
fraudulent concealment and false swearing by plaintiff, its officers, agents and 
representatives, knowingly and willfully committed, in violation of the policies’ 
provisions forbidding such. Plaintiff contends there was no breach of the policies 
in this respect. The respective parties offered evidence bearing upon this issue and 
the jury was instructed by the court; its findings must be accepted. True, a mis- 
statement in the proofs of loss willfully made will avoid a policy, but an innocent 
mistake will not amount to fraud or false swearing. Franklin Insurance Co. v. 
Culver, 6 Ind. 137. The adjuster explained the discrepancies between the items in 
the proofs of loss and the figures produced at the trial. Whether his explanation 


was to be believed, and whether he willfully made a false misstatement was a 


question of fact for the jury. The discrepancy between the amount fixed in a 
claim for loss and the amount of a settlement or of a judgment is not proof, as a 
matter of law, of fraudulent intent to misstate the facts; nor is mere exaggeration 
of the amount in the proof of loss, a fraud unless made willfully with intention to 
mislead the insurer. Such question of willfulness is a question for the jury. Spring 
Garden Ins. Co. v. Amusement Syndicate Co., 8 Cir., 178 F. 519; Camden Fire Ins. 
Assoc. v. Penick, 5 Cir., 2 F.2d 964 ; Damico ¥. Firemen’s Fund Ins. Co., 8 Cir., 5 
F.2d 318; Phoenix Ins. Co. v. Wintersmith, Ky., 98 S.W. 987. For the same 
reason a wrongful inclusion of an article as destroyed, in the absence of proof 


that it was willfully and intentionally made, will not amount to fraud in the proot 
of loss as a matter of law. Runkle v. Hartford Ins. Co., 99 Iowa 414, 68 N.W. 
712; Garner v. Mutual Fire Ins. Co., Iowa, 86 N.W. 289. 

[13] Defendants contend that plaintiff had acquired possession of thé property 
lost by means of a foreclosure in fraud of creditors of two previous owners and 
that concealment of this fact from defendants avoided the policies. This contention 
is grounded almost entirely upon the testimony of one Zagouras, by way of deposi- 
tion, His statements were disputed by witnesses for plaintiff. Consequently whether 
there was fraud in the acquisition of the property, if at all material to the issues in 
this case, was a question of fact for the jury under proper instructions from the 
court. Plaintiff’s witnesses all denied any fraudulent act and the jury by its 
verdict must have found that there was none. The evidence for plaintiff indicated 
that title was secured through regular foreclosure proceedings conducted in accord 
with the law, 


114] Defendants contend that the only inferences possible to be drawn from the 
evidence are consistent only with a judgment for defendants ; but the evidence was 
disputed and hotly contested, and that of the plaintiff was sufficient to supply infer- 
ences supporting plaintiff’s theory. Again the question was one for the jury. : 

[15, 16] Defendants contend that the court erred in refusing to receive in evi- 
dence the summation of audits prepared by the certified public accountant Busby, 
The regular auditor of plaintiff, DeVilliers, made an audit of the books every 
month, These audits were produced at the trial and were introduced by the defend- 
ants while the witness Lancton was testifying. Busby was called as an expert witness 
to elaborate upon and explain these reports. At the conclusion of his testimony, 
defendants sought to introduce exhibits that contained his tabulations. They covered 
exactly the same matter as his parol testimony and were merely a repetition thereof 
in tabulated form. It was entirely discretionary with the court whether it should 
admit such computation. It was not probative evidence ; it could have been received 
only as a tool of convenience for the jury. At any rate, no prejudicial error occurred 
through the exclusion of this evidence, which was merely cumulative to and repeti- 
tion of the oral testimony. 





1284 lhe Insurance Law Journal, Vol, 91 [ Nov., 1938 


[17-19] It is urged that the court erred in admitting incompetent and prejudicial 
testimony of replacement value of the property destroyed. But the evidence dis- 
closes that practically all of the values mentioned by the witnesses were received in 
evidence without objection and that by common consent, counsel for both parties 
agreed that testimony of replacement costs of the property, new, less depreciation, 
could be received. Both plaintiff and defendants offered such evidence. The evidence 
for plaintiff disclosed replacement cost of the property new with an allowance for 
depreciation and the verdict was for an amount at least forty per cent less than 
such replacement value. Consequently, the jury must have taken into consideration 
depreciation, testimony as to which was submitted by the respective parties. In 
addition to proving replacement value, less depreciation, plaintiff offered parol evi- 
dence of at least four witnesses as to the cash value of the property. That the insur- 
ance was not excessive must be taken as accepted, from the fact that the defendants 
inspected the property and their agent checked the value thereof before the loss. 

[20] Defendants complain that the court improperly refused to permit them to 
attack the credibility of plaintiff's witness McErlain. He testified from his recol- 
lection as to the cost of certain alterations in the property made some five years 
previously. On cross-examination, the question was put to him as to whether he 
recalled definitely the amount of money paid him on an alteration job for plaintiff 
five years before. Objection thereto was sustained. But the record discloses that 
this alteration had to do with the construction of a hat shop in the corner of the 
Palace Building, and no loss was claimed on account thereof. Clearly the question 
was immaterial. 

[21] Defendants assert that the court admitted improper evidence in behalf of 
plaintiff pertaining to the installation and replacement value of different items of 
loss claimed on the ground that they became part of the building and hence no part 
of plaintiff’s property. A ‘controverted question during the trial was as to whether 
certain improvements and betterments became a part of the real estate or remained 
personal property of the tenant. Plaintiff contends that no part of anything it 
claimed ever became a part of the real estate and Lancton so testified. Defendants 
contend that various items, however, were fixtures attached to and a part of the 
real estate, the chief item being certain wainscoting. It appears that the building 
was bare when rented; that plaintiff placed next to the concrete wall certain wood 
risers or stretchers and placed thereon the wainscoting. It was not attached to the 
concrete wall and could be removed without injuring the concrete. Various witnesses 
testified in this respect and the jury had a right to believe, under the instruction of 
the court, that the wainscoting could be removed and never lost its character as 
chattel property. Greensburg Bank y. Dept. of Financial Institutions, Ind.App., 11 
N.E.2d 1008. 

[22] Defendants contend also that the court admitted improper evidence upon 
the question of value, in that certain witnesses, in giving their valuations, were per- 
mitted to consider the number of seats in the restaurant and a witness was per- 
mitted to base his opinion as to value upon facts testified to by others. We find no 
error in this respect. 

[23, 24] Defendants complain also because plaintiff’s proof of loss was admitted. 
Obviously, the proof of loss could be admitted only for the purpose of showing 
that it had been made and the court limited the admission to that purpose. 


_ [25] Various other contentions are presented but it is believed that they are 
disposed of in what we have said. We have no right to substitute our judgment 
for that of the jury. 

Finding substantial evidence in the record to support the verdict for plaintiff 
and no prejudicial error, the judgments of the District Court are affirmed. 


MIDDLE WESTERN TELEPHONE CO. et al. v. UNITED STATES FIRE 
INS. CO. of NEW YORK. Gen. No. 39822. 
Appellate Court of Illinois. First District. Third Division. June 29, 1938. 
Rehearing Denied July 12, 1938. 
16 Northeastern Reporter (2d) 188. 

1. BROKER. 

Whether an insurance broker is the agent of the assured or the insurer is gen- 
erally a question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[2].) 
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2, AGENCY FOR INSURED. 

Where insurance broker obtained fire policy for insured who paid amount of 
premium to broker who paid insurer, and broker at request of insured directed 
cancellation of policy and accepted unearned premiums, insurer, upon paying broker 
unearned premiums, was not liable further to insured, since broker was acting as 
agent for insured, notwithstanding that insurer allowed broker commission. 

(For other cases, see Insurance, Dec. Dig. § 244.) 

4, AGENCY FOR INSURED. 

Where insurer paid unearned premium on fire policy to broker who negotiated 
insurance for insured and insured took note secured by collateral to secure payment 
of such sum by broker to insured, broker’s act of receiving unearned premium 
from insurer was ratified by insured, and insurer could not be held further 
liable on ground that broker was not acting as agent for insured. 

(For other cases, see Insurance, Dec. Dig. § 112.) 

\ppeal from Superior Court, Cook County; Martin M. Gridley, Judge. 

Action by Middle Western Telephone Company, a corporation, and another, 
against United States Fire Insurance Company of New York, a corporation, to 
recover premiums unearned at time of cancellation of certain fire policy. From a 
judgment for the defendant, plaintiffs appeal. 

\ffirmed. 

Howard A. Brundage and Austin J. Doyle, both of Chicago, for appellants. 

Samuel Levin and Harry R. Begley, both of Chicago, for appellee. 

Hepet, Presiding Justice. 

This is an appeal by the plaintiffs from a judgment entered for the defendant 
upon the finding of the court at the close of the plaintiff’s case. 

The action was to recover the unearned premiums at the time a fire insurance 
policy was issued to the plaintiffs was cancelled by the defendant insurance com- 
pany. No questions have been raised as to the pleadings, but the question involved 
is largely one of fact, and from the facts it appears that the Middle Western Tele- 
phone Company, a holding company, is a corporation organized by virtue of the 
laws of the State of Delaware, and the Ohio Central Telephone Corporation, an 
operating company, is a corporation existing by virtue of the laws of the State of 
Ohio, and that they are the plaintiffs. 

The defendant is the United States Fire Insurance Company of New York, 
which was organized under and by virtue of the laws of the State of New York. 

In June, 1930, the plaintiffs, having been solicited by Michael B. Ryan, a 
Chicago insurance broker, commissioned him to procure insurance to cover the 
properties of the operating company. Ryan, as a broker to obtain fire insurance 
for the plaintiffs, approached Crum & Forster, the defendant’s general agent in 
Chicago, and arranged for a temporary policy, which he delivered to the plaintiffs 
together with his own bill in the amount of the premium. 

On October 4, 1930, the regular policy, with term commencing as of that date 
was ready for delivery and was turned over by the defendant’s general agent to 
the broker Ryan for delivery to the plaintiffs. Ryan delivered the policy to the 
plaintiffs, together with his own credit memorandum in the amount of $2,009.58 
on the temporary policy, which had been cancelled, together with his own bill in 
the amount of $1,407.73, thereby aggregating an annual premium of $3417.35, so 
from the evidence it appears that at the time of the delivery of the policy by Ryan 
from the defendant, the plaintiffs paid to Ryan $3,417.35, the premium for the 
period for which this fire insurance policy was issued. 

Six months later, on April 4, 1931, the plaintiffs forwarded this policy to Ryan 
and ordered him to surrender it to the defendant for cancellation, and it appears 
from the evidence that there was due $1,706.66 as unearned premium. After four 
or five months, the plaintiffs, not having received the return premium communicated 
with the general agent of the defendant, and by letter from it learned that the 
return premium of $1,706.66 had been paid to the broker, meaning Michael B. 
Ryan, who had acted for the plaintiffs in procuring the policy, as well as in having 
it cancelled. 

The evidence shows that Ryan, after receiving the money from the plaintiffs 
in payment of the premium, paid over to the defendant $1,357.86 in four installments, 
and upon cancellation of this policy, the amount of the unearned premium of 
$1.706.66 was credited to the personal account of Ryan. At a conference between 
the plaintiffs and the broker Ryan, the attorney for the plaintiff took Ryan’s note, 
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payable in six months in the amount of the return premium, less commission, in 
order, as the broker Kyan testified, “to give me some time to work this thing 
out * * * to save the situation that is here now.” At the end of the six months 
period the note remained unpaid and the plaintiffs thereupon filed this suit against 
the defendant. 

The contention of the plaintiffs is that ordinarily an insurance broker is the 
agent of the insurance company for delivery of the policy and the collection of the 
premiums, and they cite in support of this contention the case of Ocean Accident 
& G. Corp. v. Emporia Tel. Co., 139 Kan, 106, 29 P.2d 1084, decided in 1934, 
in which the court said (page 1085) : 

“The only question before us is whether the broker, St. Clair, was authorized 
to receive payment of the premium. A broker is, of course, the agent of the person 
who employs him, For purposes which are not in conflict, and when authorized 
to do so, he may represent both parties to a transaction. Defendant requested 
the broker, St. Clair, to procure for it certain insurance, and thereby made him 
its agent for that purpose. A broker so employed usually is regarded as the agent 
also of the insurer for the purpose of delivering the policy and collecting the 
pre mium,.’ 

[1] The answer to plaintiffs’ contention is that the decisions of this State are not 
in accord with what was said by the Supreme Court in Ocean Accident & G. 
Corp. v. Emporia Tel. Co., 139 Kan. 106, 29 P.2d 1084, for it appears from an 
examination of the authorities that as to whether the insurance broker is the agent 
of the assured or the insurer, is generally a question of fact to be considered. 

[2] In the case of Lycoming Fire Ins. Co. v. Rubin, 79 Ill. 402, the court, 
on the question of an agent’s act, stated: 

“This supposed agent is a Mr. Ludlum, who was not at that time, nor at any 
other timé, the appointed agent of this [insurance] company. He was a man in 
the habit of picking up, as a broker on the street, any risk of which he might get 
information. It was on his application to appellee [assured], to permit him to 
place some insurance for appellee, that the policy was written. He never made 
any examination of the stock at any time; he merely looked into the ‘show case,’ 
where he saw some watches, some chains, and some plated forks; saw no invoices, 
but took the value from representations and figures made by appellee, which 
appellee had ready to show him on the second visit he made to him. After this 
showing, Ludlum took the application to the agent of the company, and obtained 
the policy in question. In this, he was the agent of appellee and not of [the 
insurance company] appellants. The fact that the agent allowed him a commission 
does not change the character in which he acted.” 

Applying the quoted portion of the opinion to the instant case, the fact that 
Ryan was allowed commissions does not change the character in which he acted. 
See, also, Merchants’ Ins. Co. of Newark v. Union Ins. Co. of San Francisco, 162 
Til. 173, 44 N.E. 409; Ben Franklin Ins. Co. v. Weary, 4 Ill App. 74: Kings County 
Fire Ins. Co. v. Swigert, 11 TlLApp. 590: Security Ins. Co. v. Mette et ‘al., 27 
Ill.App. 324. These cases, in principle, approve the character of the agency as 
applied to Ryan, that is, when Ryan received the policy delivered to him by the insur- 
ance company he still was the agent of the plaintiffs at the time he accepted th 
money for the premiums due the company, and as we have previously stated, was 
authorized to receive the unearned premium when the plaintiffs turned over the 
policy to him to be. cancelled. 

There is no controverted question of fact. The evidence establishes that Ryan. 
the broker, acted for the plaintiffs in directing the insurance company to cancel 
the policy, and the plaintiffs would be entitled to a return premium, after allowing 
the insurance company to retain the earned portion of the premium it had received 

|3, 4] Just what is meant by the credit given to Ryan for the unearned 
premium amounting to $1,706.66 is not altogether clear from the evidence in the 
record—whether Ryan retained this sum as his commission at the time the policy 
was delivered and therefore a credit was allowed him for this amount in order that 
the books of the company might show that the earned premium, together with the 
commission, equalled $3,417.35. The question then arises whether the liability of 
Ryan for this amount, which he admits he received and did not return to the 
plaintiffs, would bar the plaintiffs in this action by their acceptance of a note 
signed by Ryan and secured by collateral securities ‘delivered by Ryan. The rule 
is well settled that if an agent acts for his principal outside the scope of his 
authority, the principal is not bound thereby, yet the principal may ratify such act 
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and thus render it obligatory upon.him. The facts do not disclose that the insurance 
company received more than the earned premiums it had at the time cancellation 
was directed by Ryan, the agent of the plaintiffs. The record also establishes 
that Ryan received the benefits of a sum of money—called the unearned premium— 
which he failed to pay to his principal. With the knowledge of the facts as they 
appear in the record, the principal proceeded to take credit from the agent, which 
was the note secured by collateral for the amount the agent had failed to return 
to his principal, and having all the facts in hand, and taking the steps they did, it 
is but reasonable to conclude that the principal ratified the act of the agent in the 
collection of the amount the agent acknowledged he had received, and which was 
evidenced by the note. Applying this rule to the facts as they appear in the record, 
the plaintiffs having accepted the security and ratified the agent’s act, they are not 
now in a position to retain the security and the collateral attached to the note of 
the agent Ryan and sue the defendant to recover the amount of the unearned 
premiums retained by the agent Ryan. 

For the reasons stated the judgment is affirmed. 

Judgment affirmed. 

Denis E. Sullivan and Hall, JJ., concur. 


STATE ex rel. SQUIRE, Superintendent of Banks v. ROYAL INS. CO. et al. 
No. 4494. 
Court of Appeals of Ohio, Cuyahoga County. January 31, 1938. 
16 Northeastern Reporter (2d) 342. 
REPAIR. 


Where fire policy contained a standard mortgage clause in favor of mortgagee, 
and fire loss, which was less than amount of mortgage, occurred at time when 
mortgage was overdue and in default, mortgagee was the “real party in interest” 
and entitled to the proceeds, and could decide whether proceeds should be applied 
to mortgage obligation or used to repair premises. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Syllabus by the Court. 

Where a fire insurance policy contains a standard mortgage clause in favor of the 
mortgagee, and a loss occurs at a time when the mortgage is overdue and in default, 
the loss being less than the amount of the mortgage, the mortgagee is the real 
party in interest and entitled to the proceeds and may decide whether the money 
is to be applied to the mortgage obligation or is to be used to repair the premises. 

Suit by the State, on the relation of one Squire, Superintendent of Banks, 
against the Royal Insurance Company and others to recover amount due under 
fire policy. From a decree in favor of the defendants, the plaintiff appeals.— 
[Editorial Statement. } 

Decree for plaintiff. 

H. S. Duffy, Atty. Gen., and Hugh McNamee, W. T. Matia, and R. J. Selzer, 
all of Cleveland, for appellant. 

\. B. Curtiss, of Cleveland, for appellees. 

LIEGHLEY, Judge. 

On the 5th day of February, 1935, and prior thereto, the Grigsbvs owned a 
parcel of land on Center Ridge road, with the improvements thereon. On this 
day a fire caused about two-thirds loss of property insured thereon. The property 
was then encumbered by a mortgage to The. Guardian Trust Company of about 
$6,700 which was unpaid and in default. Taxes and assessments then due the 
county of Cuyahoga and unpaid amounted to more than the market value of the 
property before the fire occurred. 

By the terms of the mortgage contract the owner was required to furnish fire 
insurance with rider attached in an amount equal to the loan. This requirement 
was complied with and the Royal Insurance Company named defendant herein. 
issued such policy with rider in standard form attached, stipulating that the pro- 
ceeds shall he paid to the mortgagee as its interest may appear. If this rider 
clause had not been made part of the contract it is safe to say the loan would not 
have been made. 

The fire loss was adjusted at a figure of about $5,300. The mortgage demanded 
the proceeds and payment to it was then refused. 


_ Some few days after the fire, Mary L; Grigsby and one Burton, who was 
acting for and doing business as The Steel Built Homes, Inc., appeared at the 
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office of the liquidator for the purpose of discussing the application of the proceeds 
of the policy of insurance. Burton later appeared again and left a proposed contract 
to use the proceeds to repair and restore the property. He was told that the 
matter would have to be submitted to the Reconstruction Finance Corporation for 
decision as it held the mortgage as security for a loan. It is conceded that the 
mortgagee did not authorize or expressly consent that the property should be 
restored or the money applied thereto. Burton now claims from all that transpired 
that there was tacit consent, which claim receives little support from the record. 

It appears that Burton made preservation repairs before approaching the 
mortgagee and promptly thereafter proceeded to restore the property to substantially 
its former condition. A month or so after the fire a representative of the liquidator 
in passing the property saw what had been done and reported the fact to the office, 
whereupon a letter was written at once to the Grigsbys and the insurance company 
that the liquidator had not consented to the restoration of the property insured 
and demanded that the amount due under the policy should be applied to a reduction 
of the amount due on the note and mortgage. 

Thereafter the liquidator, plaintiff herein, brought an action against the said 
insurance company, and The Steel Built Homes Inc., and the Grigsbys were made 
parties defendant. The insurance company paid the amount: of the insurance, 
adjusted at the amount of about $5,300, into court and was discharged. The case 
came to trial below with plaintiff and The Steel Built Homes Inc., each claiming 
the funds, the Grigsbys having assigned their interest to The Steel Built Homes Inc. 
The trial resulted in a judgment in favor of The Steel Built Homes Inc. Plain- 
tiff perfected an appeal on questions of law and fact to reverse said judgment 
claiming that there should have been a decree for plaintiff. 

The Grigsbys having assigned their interest in the proceeds of the policy after 
the fire to The Steel Built Homes Inc., it will hereinafter be referred to as the 
defendant. By this assignment, the defendant received such interest as the Grigsbys 
then had and no more. The defendant stepped into the shoes of the owner. 

Recapitulating, at the time of the fire the note and mortgage were overdue, 
unpaid and in default. The proceeds of the insurance were less than the amount 
owing on the mortgage. The taxes exceeded the market value of the property 
before the fire and therefore greater than its value after the building was restored 
to its former condition. 

By the terms of the mortgage contract the owner through the stipulated rider 
clause directed the insurance company to pay the proceeds in the event of loss to 
the mortgagee. And the insurance company, by its policy, contracted with the 
mortgagee to pay to it said proceeds in such event. The relation of the insurance 
company and the mortgagee under the circumstances is contractual, and when the 
fire occurred the insurance company unconditionally under its contract and the 
express written direction and agreement of the owner promised to pay to the 
mortgagee. These funds representing the fire loss belong to the mortgagee, unless 
some reason may be logically assigned for ignoring the clear express terms of the 
contract of the parties concerned under the admitted facts of this case. 

This mortgage and policy of insurance contain the so-called “loss payable clause” 
in form known as the standard form which in addition to providing that the loss 
shall be payable to the mortgagee as its interests may appear also recites that no 
act or neglect of the owner shall invalidate the interest of the mortgagee in the 
proceeds. A contract to repair or restore is an act which is forbidden if intended 
to impair the interest of the mortgagee. A loss occurring after the mortgage is 
in default and the mortgage being greater than the proceeds of the policy, the 
mortgagee is the real party in interest entitled to the funds for which it may 
maintain an action. Union Central Life Ins. Co. v. Clinton Mutual Ins. Ass’n, 
51 Ohio App. 20, 199 N.E. 223; Ohio Farmers’ Ins. Co. v. Hull, 45 Ohio App. 
166, 186 N.E. 823. 

The defendant contends that this rider clause under the circumstances is 
nothing more than an indemnity clause. Hence the option rests with the owner 
at all times to say whether the insurance money shall be applied to a reduction 
or discharge of the mortgage or to the repair and restoration of the partially des- 
troved building. Since the owner in this case, through and by the agency of the 
defendant, elected to repair and restore, the funds belong to the defendant. 

The plaintiff claims that under the facts of this case the option rests with the 
liquidator. The mortgage being in default and greater than the loss, it is for 
him to decide in what manner the money shall be applied. Regarding the express 
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terms of the mortgage and policy and the facts of this case, we concur in this claim. 
The mortgagee may elect to apply the money on the mortgage. If the proceeds 
had been greater than the mortgage, the mortgagee would hold the excess for the 
benefit of the owner or his assignee to whom he would be obliged to account. 

But it is said that this conclusion is inequitable. The mortgagee still holds 
the mortgage as security for the balance of the loan with all the restored improve- 
ments thereon and the claim of defendant for restoring and repairing is subordinate 
thereto. This is true. The fact that under the present state of the real estate 
market the taxes exceed the value of the property (which fact has no bearing 
on the legal question involved), presents a situation where plaintiff or defendant 
probably must suffer loss. If these funds go to defendant then the plaintiff might 
as well write off the mortgage as the taxes take the property. If plaintiff is 
awarded these funds, the defendant must lose the cost of repairs or speculate by 
paying the taxes and holding the property. 

This case is determined principally by deciding which party had the option 
and right to elect upon the application of the funds, i. e., to whom do the funds 
belong and who has legal right thereto? 

Without intending to give weight to this claim of inequity, in view of the 
foregoing with whom does equity and justice lie? 

If our conclusion is correct that the money belonged to plaintiff under these 
facts, then defendant repaired the property as a mere volunteer. Without author- 
ization or consent from plaintiff, the voluntary act of repairing and restoring the 
property would not of itself establish any legal interest in these funds nor operate 
to dispossess plaintiff of full title thereto. Equity requires that any claim which 
defendant has must be asserted against his assignor. 

Decree for plaintiff. 

Levine, P. J., and Herrell, J., concur. 


CAMPBELL v. NATIONAL-BEN FRANKLIN FIRE INS. CO. 


Superior Court of Pennsylvania. July 15, 1938. 


200 Atlantic Reporter 701. 
5. CHANGE IN TITLE. 


Under fire policy covering dwelling providing that policy should be void if 
interest of insured were other than unconditional and sole ownership and in case 
of any change other than by death of insured in interest, title or possession of 
dwelling, a deed executed by insured to his uncle in order to place property beyond 
reach of creditors of insured who delivered policy to third person as security for 
note which insured signed in uncle’s name constituted a “change in the title” of 
the insured within policy precluding recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

6. CHANGE IN TITLE. 

The object of a clause in a fire policy covering a dwelling, providing that policy, 
should be void in case of any change other than by death of insured in interest, 
title, or possession of dwelling, was to assure the insurer that the title would 
remain as it stood when the policy was issued unless insurer consented to a change 
therein. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

\ppeal No. 153, April term, 1938, from judgment of Allegheny County Court, 
No. 220 of 1934; Sara M. Soffel, Judge. 

\ction in assumpsit on fire policies covering furniture and a dwelling by Earnest 
C. Campbell against National-Ben Franklin Fire Insurance Company, wherein 
the plaintiff obtained a verdict for loss of the personal property and a verdict 
for defendant was directed for loss due to destruction of the dwelling. From the 
judgment the plaintiff appeals. 

\ffirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
and Rhodes, JJ. 

David R. Levin, of Pittsburgh, for appellant. 

W. W. Stoner and J. M. Stoner & Sons, all of Pittsburgh, for appellee. 

RuHopeEs, Judge. 

This is an action of assumpsit on policies of fire insurance covering furniture 
and dwelling located at 2212 Tustin Street, Pittsburgh, Pa., alleged to be the 
Property of plaintiff. This case was previously before us on appeal, and is 
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reported in 123 Pa.Super. 274, 187 A. 217. On the retrial plaintiff again. obtained 
a verdict for the loss of the personal property, and the trial judge again directed 
a verdict for defendant for the loss due to the destruction of the dwelling. Plain- 
tiff’s motion for new trial was. refused, and he has appealed. 

{1, 2] The record before us is incomplete, as exhibits received in evidence, 
the admission of which is the subject of the fifth and eighth assignments of. error, 
have not been incorporated in the printed record or in appellant’s briefs. The 
brief of appellee contains a supplemental record wherein the deed, the admission 
of which is the subject of the fifth assignment of error, is printed. Appellant 
has clearly failed, in so far as the fifth and eighth assignments of error are con- 
cerned, to comply with rule 26 of this court. The eighth assignment of error. 
which complains of the admission of certain records, cannot be considered in the 
absence of the evidence alleged to have been erroneously admitted. 

Appellant’s position is so clearly untenable that separate discussion of each 
assignment of error is unnecessary. Besides, most of the assignments relate to 
the rulings of the trial judge relative to the admission or rejection of evidence, 
and are without merit. 

The record discloses an unusual transaction, and the only question which 
warrants consideration is whether the evidence discloses such a violation of the 
insurance contract which appellant had with appellee as to justify the action of the 
trial judge in directing a verdict on the claim for loss due to the destruction of 
the dwelling. 

The policy of insurance provided: “This entire policy shall be void, unless 
otherwise provided by agreement in writing added hereto,—(a) if the interest of 
the insured be other than unconditional and sole ownership: or (b) if the 
subject of insurance be a building on ground not owned by the insured in fee 
simple; or * * * (d) if any change other than by the death of the insured take 
place in the interest, title, or possession of the subject of insurance. * * *” 

Appellant procured the policy of insurance in question on November 17, 1930, 
on ‘his dwelling at 2212 Tustin Street. The term of the policy was for three 
vears beginning November 17, 1930. The dwelling was destroyed by fire on Sep- 
tember 26, 1933. Appellant testified that he had continued to be the owner of: the 
property down to the time of the trial. On cross-examination he admitted the 
execution and recording of a deed to J. A. Campbell for the property covered 
by the policy, and that he acknowledged the deed on April 13, 1933. He recorded 
it himself on the same day. Appellant’s explanation was that he did not intend 
by this deed to effect a change of title to the property, but was prompted to put 
it in the name of J. A. Campbell, his uncle, because a creditor was annoying 
him. On this point he testified: “* * * I came to the conclusion that I was 
going to have a judgment put against me, and I decided from my conversations 
with those different people, that if I were to transfer or change the name in which 
the property was in, that that would be the only way out of it, and if I did 
that, prohably the man’s Attorney would settle with him, and he would let me 
alone, and then I could put it back in my own name again. Q. Was that your 
intention? A. Yes, sir. * * * A. T did not convey the property to J. A. Campbell 
I only used J. A. Campbell’s name, who happens to be my uncle, I used his name 
for the purpose about which I have just spoken.” Appellant testified further on 
cross-examination that he kept the deed and the policies covering the dwelling 
and a garage in his possession. Thereupon appellee drew from him the admission 
that the policy, covering the garage on the property, and the deed had been turned 
over to a finance company in connection with a loan made to appellant’s father 
It appeared that on June 9, 1933, appellant’s father executed a note to the finance 
company, and appellant also signed the note as “J. A. Campbell,” testifying that 
he did so beeause the title was in the name of J. A. Campbell on the records, and 
that he had permission to use J. A. Campbell’s name. Continuing the cross-exam- 
ination appellee developed that appellant knew that an execution had been issued 
on the note, and that the property which he claimed was his had been levied 
upon as the property of J. A. Campbell. Despite this development he made no 
claim that the property belonged to him and not J. A. Campbell. 

J. A. Campbell testified that he never had the above-mentioned deed in his 
possession; that he never had any interest in the property: and that he gave 
appellant permission to use his name. On cross-examination he said that he knew 
of the conveyance of the property to him and the purpose of it. 

The deed was offered in evidence by appellee as part of the cross-examination. 
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and admitted’ over . appellant’s objection. Objection to its admission © was 
solely on the ground that delivery must be shown. 

The conveyance by appellant to his uncle, J. A. Campbell, was without the 
knowledge or consent of appellee. Appellant’s evidence disclosed that the deed was 
executed and recorded by agreement between appellant and his uncle to prevent 
a creditor of appellant from colle¢ting a claim. Appellant signed his uncle’s name 
to the note given to the Automobile Finance Company, whereby the loan was 
obtained on the strength of his uncle’s title to the property. It is also significant 
that appellant turned over to the finance company the deed which he had executed 
conveying the property to J. A. Campbell. Such conduct was nothing short of 
a conformation by appellant of the transfer of title by him. We are unable to 
grasp the subtlety of appellant’s argument to the effect that appellant would have 
the right to adopt or assume any name he chose, even if the choice was identical 
with the name of his uncle. 

The principal contention of appellant is that whether the condition in the policy 
against change of title was breached by appeHant was a question for the jury, 
and that appellant should have a new trial to determine this question. There is 
no merit in this contention, and it cannot be sustained. Appellant admitted the 
execution and recording of the deed to his uncle, which covered the property 
destroyed by fire and insured by the policy in question. The policy contained no 
endorsement of such change of title, and the evidence discloses no notice to 
defendant of the transfer. Appellant does not allege that appellee waived 
clause (d) of the policy, or that it was estopped from asserting a defense thereunder. 
See Kompa v. Franklin Fire Ins. Co., 28 Pa.Super. 425, 429. Appellant proceeds 
on the theory that he was at the time of the fire the owner of the premises notwith- 
standing the execution and recording of the deed. Appellant produced no evidence 
that he had title to the land and the dwelling thereon at the time of the fire, 
excepting his oral statement that he was the owner. The deed which he executed 
and recorded conclusively disclosed that the record title was vested in J. A. 
Campbell at the time. The deed was an absolute conveyence of the premises 
therein described, and contained a covenant of general warranty, with a $1 U. S. 
I. R. stamp attached. 

“The parties made their own contract. Yet, in the face of the prohibition 
against any change in the title or interest in the property, the plaintiff executed 
a deed of conveyance, with covenant of warranty in the ordinary form, and 
duly acknowledged and recorded it. He thus absolutely parted with the legal 
title to the property, and, in so doing, violated the very letter of the condition of 
the policy, stipulating that there should be no change in the title without the 
consent of the insurer. * * * The relation of insuter and insured was terminated 
when the condition was thus voluntarily broken by the act of the insured. It 
could not be restored without the express or implied consent of the insurer. No 
such consent was given.” Bemis v. Harborcreek Mut. Fire Ins. Co. of Erie, 
200 Pa. 340, at page 342, ” \. 769. See Glessner v. Neshannock Mut. Fire Ins. 
Co., Pa.Sup., —— A 


[3-5] On this appeal it is contended on appellant’s behalf (fifth assignment of 
error) that the trial judge erred in admitting the deed when offered -by appellee 
during the cross-examination of appellant; that it was an improper attempt to 
establish the defense; and that the offer should have been rejected: As we 
have stated, this assignment violates our rule 26. Moreover, this was not the 
objection made by appellant at the trial when the deed was offered. But even if 
the deed were improperly admitted at the time, there is no dispute as to the fact 
of the deed, or as to its execution and recording. It made no material difference 
in this case when it was introduced. Cf. Smith v. Standard Steel Car Co., 262 
Pa. 550, 106 A. 102. With this documentary. evidence before the trial judge, 
showing the title in another, there was no error in directing the jury to find for 
appellee on this part of appellant’s claim. The instrument was unimpeached and 
conctunnee written evidence (see Dinan v. Supreme Council of Catholic Mut. Ben. 

Ass’n, 213 Pa. 489, 493, 62 A. 1067), showing a change of title within the meaning 
of the policy. 

16, 7] The object of the clause in question was to assure appellee that the title 
would remain as it stood when the policy was issued unless it consented to a 
change therein. It is reasonable to suppose that shifts in the title, especially 


1 Rehearimg pending at date of publication. 
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between relatives and not constituting bona fide sales, might influence the attitude 
of appellee towards the desirability of continuing the insurance because of the 
effect upon the moral risk involved. It is a matter of common knowledge that, 
in fire insurance especially, the moral risk is often a determining factor in the 
insurer’s acceptance or rejection of an application. 

The conveyance clearly constituted such a change in the title of the insured 
as, by the terms of the policy, to defeat a recovery for the loss upon the building 
See Chulek v. United States Fire Ins. Co., 30 Pa.Super. 435. 

Assignments of error are overruled. Judgment is affirmed. 


Court of Appeals of Tennessee, Middle Section. Feb. 19, 1938. 
Certiorari Denied by Supreme Court. July 2, 1938. 
118 Southwestern Reporter (2d) 677. 
25. ASSIGN MENT. 

A mortgagee or holder of conditional sale contract has no right to the benefits 
of a policy taken by the mortgagor or purchaser under the contract, unless it is 
assigned to mortgagee or holder of conditional sales contract. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

26. CONTRACT. 

A contract of insurance is purely a personal contract between the insured and 
the insurer. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

27. TITLE. 

A contract of fire insurance does not attach to or run with title to the insured 
property. 

(For other cases, see Insurance, Dec. Dig. § 215.) 

28. MORTGAGE. 

A mortgagee is not entitled to the proceeds of a fire policy covering the 
mortgaged property, in the absence of an agreement of the mortgagor to insure 
the property for mortgagee’s benefit. 

(For other cases, see Insurance, Dec, Dig. § 580[2].) 

20. ASSIGN MENT. 

Where insured made assignment of part of proceeds of fire policy on condition 
that a third party consent thereto, and third party failed to give consent, the 
intended assignee was not entitled to a lien on the proceeds of the policy. 

(For other cases, see Insurance, Dec. Dig. § 212.) 

Appeal from Chancery Court, Davidson County; R. B. C. Howell, Chancellor. 

Action by John Weis, Inc., against Mrs. Notie M. Reed and Resolute Under- 
writers, Inc., to attach a sum due the first-named defendant from the Resolute 
Underwriters, Inc., wherein Resolute Underwriters, Inc., filed a cross-bill as a 
bill of interpleader. From judgments in favor of various creditors of the first- 
named defendant, the first-named defendant appeals. 

Reversed in part, and remanded for distribution of the proceeds in accordance 
with opinion. 

John H. Lechleiter, of Nashville, for complainant John Weis, Inc. 

Albert Williams, Stanley Horn, Jr., and Joe Brown Cummings, all of Nashville, 
for defendant Mrs. Reed. 

I. Schulman, Ferriss C. Bailey, Aust McGugin & Spears, and Bass, Berry & 
Sims, all of Nashville, for intervening petitioners. 

E. C. Arnotp, Special Judge. 7 

On May 9, 1936, the original bill in the above cause was filed by John Weis, 
Inc., a Tennessee corporation, against Mrs. Notie M. Reed and Resolute Under- 
writers, a Rhode Island Corporation, having an office and agents in Davidson 
County. The bill alleged an indebtedness by Mrs. Reed of $594.80. An attachment 
ot Mrs. Reed’s interest in a sum due her on a fire policy from Resolute Under- 
writers, Inc, was prayed, on the ground that she was about to dispose of her 
property fraudulently, and the same day attachment issued. Service of the original 
bill was had on Resolute Underwriters, and counterpart subpoena on Mrs. Reed 
in Putnam County on May 22, 1936. The Resolute Underwriters filed an answer 
admitting that it owed Mrs. Reed $800 for a fire loss, and at the same time it 
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filed a cross-complaint, alleging the attachment by the complainant, that another 
attachment was issued from another court by Aaron Morris for $104.35, and it 
further alleged a demand made by Feigenbaum & Stern for $13.90, and another 
demand by the Tennessee Electric Power Company for $43.95. Although the 
Resolute Underwriters admitted it owed Mrs. Reed $800, it alleged it could not 
safely judge the claims of the various creditors, asked that its cross-bill be con- 
sidered a bill of interpleader, and that the above parties be required to interplead 
and settle among themselves their respective claims for the $800, and that they be 
enjoined from proceeding further at law or in equity in this cause against the cross- 
complainant. 

Subsequently, Montgomery Ward & Company was granted leave to file a peti- 
tion, in which it alleged that Mrs. Reed was indebted to it in the sum of $51.60. 
Like permission was granted to Edward Kaeser to file a petition which alleged Mrs. 
Reed was indebted to petitioner in the sum of $65. 

The ne parties answered the cross-complaint of Resolute Underwriters. 

On july 1, 1936, Mrs. Reed filed a plea of abatement to the original bill, a 
plea of 0 Aeon to the writ of attachment, a demurrer to the original bill, two 
pleas of abatement to the cross-bill of the Resolute Underwriters, a demurrer to the 
same cross-bill, pleas of abatement and demurrers to the petitions of Edward M. 
Kaeser, Montgomery Ward & Company, and to each of the answers and petitions 
of the Tennessee Electric Power Company and of Aaron Morris. A total of four- 
teen pleadings by Mrs. Reed preceded the filing of the answer on July 8, 1937. The 
answer referred to the various pleas in abatement and demurrers of Mrs. Reed, 
which had previously been overruled, and adopted them as her answer. 

By stipulation filed by counsel for Mrs. Notie Reed, on July 8, 1937, it was 
admitted the above amounts were owing the various intervenors by her, except as to 
the claim of the original complainant. 

On motion of Resolute Underwriters the Chancellor, on July 31, 1936, sustained 
the cross-bill as a bill of interpleader, and on July 12, 1937, found that the Resolute 
Underwriters had paid $800 into that Court, and that this sum represented insur- 
ance paid for fixtures and equipment conditionally sold by John Weis, Inc., Aaron 
Morris, Montgomery Ward & Company, and Edward Kaeser, to defendant Mrs. 
Reed, and tater destroyed by fire; that the fixtures and equipment had been sold 
under title retention contracts to her by John Weis, Inc., of the value of $594.80, 
for which sum judgment was given. To Montgomery Ward & Company, judgment 
was given for $51.60; to the Tennessee Electric Power Company, $43.95; to Edward 
Kaeser, $65. It is to be noted that no judgment was rendered in favor of Aaron 
Morris, although it was stated that the proceeds of the policy paid by Resolute 
Underwriters covered certain fixtures and equipment conditionally sold by Aaron 
Morris to Mrs. Reed under title retention contracts. 

2]. To this decree Mrs. Notie M. Reed excepted (1) to the overruling of 
her pleas in abatement and demurrers; (2) because the Court ordered the distri- 
bution among the creditors of the $800 paid into Court. Complainant John Weis, 
Inc., excepted, assigning as error (1) failure to hold complainant was entitled to a 
priority or lien, and (2) holding that complainant did not have a valid assignment 
for. $389. Mrs. Reed’s appeal was perfected; but the record fails to show that 
the appeal by Tohn Weis, Inc., was ever perfected. The record does not indicate 
that an appeal bond was made. Under the view expressed in England v. Young, 155 
Tenn, 506, 296 S.W. 14, the appeal of John Weis, Inc., must be dismissed, as it 
was not perfected; but the argument under the assignments may be considered as a 
reply to the brief of appellant, Mrs. Reed. John Weis has no right to assign errors 
on Mrs. Reed’s appeal, as she-prayed a limited appeal. Gibson’s Suits in Chancery 
4th Ed., secs. 1262 (note 10), 1263a. 

The errors assigned by Mrs. Reed raise three questions: (1) Was there error in 
overruling Mrs. Reed’s pleas in abatement and demurrers? (2) What sum does Mrs. 
Reed owe to John Weis, Inc.? (3) Are John Weis, Inc., and the other creditors 
entitled ta share pro rata in the insurance money? 

[3, 4] Counsel for Mrs. Reed urge that she did not waive her plea in abatement 
to. the writ of attachment or to the fiat by making further defense to the original 
bill:and the.cross-bill, and cite section 877 of the fourth edition of Gihson’s Suits in 
Chancery. We believe the language of that section, applied to this case, sustains the 
Chancery Court. In that se ction it is said: “If the defendant appears in person, or 
by solicitor, before publication is made, publication is unnecessary. But while appear- 
ance in an attachment suit gives the Court jurisdiction of the person of the defend- 
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ant, it,dogs not give jurisdiction of the property,.sought to be attached; that depends 
on the yalidity of the attachment proceedings.”, .. , 

But we think this proposition is. immaterial, 

The. plea in abatement to the bill alleged that Mrs. Reed. was a resident of 
Putnam County, Tennessee, and the plea in abatement to the attachment denied that 
she had fraudulently disposed of the proceeds of the policy, or of any other prop- 
erty, and. that she did not contemplate any such disposition. of her property, either 
at the time of the attachment or at any other time. Her demurrer, filed the same day, 
sets, up the, ¢lefense that the bill failed to allege any ground for. issuance ofthe 
attachment. Similar pleas in. abatement to various cross-bills and demurrers to the 


same were filed by Mrs. Reed, 


[5]. As far as the pleas in abatement are concerned, it will be noted that Resolute 
Underwriters, Inc., on. May 19, 1936, tendered the $800 to the Court. This was 
more than two months prior to the date of filing the. pleas, demurrer and answer to 
the original bill. The Court obtained control of the $800 when it was paid into 
Court. Mrs. Reed was served with process, and by her answer. and stipulations she 
submitted herself to the jurisdiction of the Court. 


We.think the Court had jurisdiction of the case, but the pleas in abatement as 
to the attachment writs should have been sustained, 


|6] A proceeding on a bill of interpleader is not a proceeding in rem, 33 C.J. 
420, 421, secs. 2 and 3. 

[7] The Court had jurisdiction of the bill of interpleader, as several of the 
defendants were residents of Davidson County and counterpart was sent to Putnam 
County and served on Mrs. Reed. Code, sec. 8653; Tennessee Procedure by Higgins 
& Crownover, sec. 171. 

This service, together with the admission of Mrs. Reed in her brief that the 


Court had jurisdiction of the bill of interpleader, is sufficient. 


The next questions are, (1) whether the defendants have any lien on the proceeds 


of the insurance policy, and (2) whether the Court had a right to render judgments 
against Mrs. Reed in their favor. 


We think when the Court took jurisdiction of.the bill of interpleader it had 
jurisdiction of the défendant, Mrs. Reed, and that the whole matter could be wound 
up in this one suit. : 

In a proceeding under a bill of interpleader there are two suits: (1) one 
involving the complainant to determine whether the Court has jurisdiction to decree 
that the defendants interplead, and (2) the controversy between the defendants. 
Each defendant becomes a complainant as to the other defendants. 

[8-11] “In the absence of appropriate pleadings, interpleader cannot he sustained. 
A strict bill of interpleader involves two suits, and there may be two sets of plead- 
ings: (1) Those having reference only to the rights of plaintiff to compel defend- 
ants to interplead. (2) The several complaints of defendants, in which their 
respective rights to the subject in controversy are set up. But a petition in nature 
of bill of interpleader does not necessarily involve two separate pleadings, although 
the better practice might be to require them. The general rules as to the con- 
struction of pleadings apply in interpleader cases.” 33 C.J. 452, sec. 35; 15 R.C.L. 
232, sec.‘15; 11 Ency. Pleading & Practice, 472-473; Fletcher’s Equity Pleading & 
Practicé'828, sec. 790. 

[12] The proceedings as between the defendants after the bill has been 
sustained as a bill of interpleader are such as that each one becomes a complaint 
and all the others defendants. 

“Two adverse claimants to a fund, who are joined as defendants to a bill 
of interpleader, occupy, as between themselves, the position of complainant and 
defendant... Each defendant, after-a decree in. favor of complainant, occupies the 
position of a plaintiff, and must state his own claim and answer that of the 
other.” 33 C.J. 459, sec. 48; Fletcher's Equity Pleading & Practice, 828, sec. 790. 

[13] The Court takes jurisdiction by service. of process on: a bill of inter- 
pleader on one or more of the local defendants and by ‘sending counterpart 
process to another county. 

“When:a bill of interpleader is filed, it calls for at least one, and perhaps 
two, litigations, one between. plaintiff and all the defendants; as to whether they 
shall interplead:; the other between the defendants in case the order goes for 
the plaintiff. * * * x) 

{14] “To warrant an interpleader, the Court must have jurisdiction of the 
parties ‘making adverse claims to the subject matter-in controversy. * * * 
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[15, 16] “Where the stakeholder resides in one county, in which an action 
has been begun by one of the claimants; and both claimants reside in another, a 
court in the latter county has jurisdiction of an interpleader proceeding. If 
the residences of the claimants are in different counties, a petition for an inter- 
pleader may be filed in the county of the residence of either.” 33 C.J. 446, 447, 
sees. 28, 29; 33 C.J. 450, sec. 32. 

Ordinarily, it is mot necessary for each defendant to file a cross-bill-or a 
counterclaim as to each other, where his claim is set out in the original bill, 
but he is entitled to relief on his answer to the bill of the stakeholder. How- 
ever, he may file such further pleadings as may be necessary, 33 C.J. 459, sec. 


48; Goddard y. Leech, Wright, Ohio, 476. 


[17] But if his claim is not set out in the original bill or his answer thereto, 
it is then necéssary for him to state his claim by appropriate pleadings and have 
process served on the other defendants. 33 C.J. 459, sec. 48; 15 R.C.L. 232, sec. 
15; Fletcher’s Equity Pleading & Practice 829, sec. 790. 

[18] The court having acquired jurisdiction of the parties under the original 
bill of interpleader by service of process on the local defendants, counterpart 
process may be issued on a cross-bill or petition and be served on a co-defendant 
in another county, 33 C.J. 446, 447, 450, secs. 28, 29 and 32. Hence the pleas 
in abatement to the jurisdiction of the court must be overruled. ; 

[19] The claimants must recover on the strength of their own title rather 
than the weakness of that of the’ adversary. 

[20, 21] “Both claimants are in the position of a plaintiff in possessory 
actions, and must recover on the strength of their own title rather than on the 
weakness of that of the adversary. The general rules apply in determining the 
burden of proof, admissibility, and sufficiency of evidence on issues between the 
claimants. In statutory proceedings for the substitution of defendant, the 
person substituted has the burden of proof.” 33 C.J. 464, sec. 56; 15 R.C.L. 233, 
sec. 15; 2 Barb.Ch.Pr. 124; Fletcher’s Equity Pleading & Practice 827,.note 75. 

The court has jurisdiction to sustain the bill as a bill of interpleader. and 
to dismiss the complainant, Resolute Underwriters, upon its payment of the 
$800 into Court, and to make an order on the defendants to interplead, and when 
each defendant filed a petition setting out his claim he had a right to send 
counterpart subpoena to answer to Putnam County and have same served on 
Mrs. Reed. 

[22] There is no assignment of error as to the decree sustaining the bill 


as a bill of interpleader, hence the decree in that respect must stand, and pleas 
in abatement are not well made. 

[23] It results that the defendant petitioners had a right to take judgment 
against Mrs. Reed on their petitions. But the pleas in abatement to the attach- 
ments are well made, as there is no evidence that Mrs. Reed was about to 
fraudulently dispose of her property, and said attachments will be dismissed. 


[24] It is also admitted that petitioners, Montgomery Ward & Company 
and Edward Kaeser, have liens on the proceeds of the policy for the amounts 
ot their decrees, it appearing that Mrs. Reed agreed in the conditional sales 
contraits to insure the property for their benefit, therefore they save: liens on 
the proceedings of the insurance for the amounts of their recoveries. 14 R.C.L. 
1367, sec. 536; 26 C.J. 442, sec. 590; Hackney Company v. Wood, 3 Tenn.App. 
421; 8 Couch on Insurance 6539, sec. 1979. 


[25-28] We think, under the evidence, the complainant, John Weis, is 
entitled.to a decree against Mts. Reed for $594.80 with interest from: the date 
of the decree in the lower court, but it is given no lien on the proceeds of the 
policy. It is, undoubtedly, the general rule that a mortgagee or the holder 
of a conditional sale contract has no right to the benefits of a policy taken by 
the mortgagor, unless it is assigned to him. The contract of insurance is purely 
a personal contract between the assured and the insurance company, The con- 
tract does not attach to or run with the title to the insured’s property, and it 
is,avell.settled that the mortgagee is not-entitled to the insurance money’ in the 
absence 6fsan agreement on the part of the mortgagor to insure the property 
for the benefit of. the mortgagee. 14 R.C.L. 1365-1368, secs. 535, 536; 26 C.J. 
438, secs. 587, 588; p. 442, sec. 590; Hackney Company v. Wood, 3 Tenn.App. 421. 

(29].It is insisted that Mrs. Reed made an assignment of part of the pro- 
ceeds of the policy to John Weis, but she insists that it was made conditional 
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upon, getting the consent of the owner of a barber shop in Cookeville, and that 
the owner refused to permit her to execute the mortgage, and therefore the 
assignment was not consummated. This is borne out by John Weis’s witness 
who took the assignment and who frankly admitted that it was a conditional 
assignment which had never been consummated, hence he has no right to a lien 
on the proceeds of the policy on this assignment. 

All the other defendants are entitled to decrees as rendered by the Chancel- 
lor, with interest on the same; but they are not entitled to any liens on the 
proceeds of the policy by virtue of having retention of title contracts, as there 
was no agreement that she would insure the property for their benefit. 

We think the Chancellor erred in ordering the distribution of the proceeds 
of. the policy among all these creditors, for the reason that they had no liens 
on the proceeds of the policy, with the exception of the two parties above named. 
The fact that Mrs. Reed owed them did not give them a right to any interest 
in the proceeds of the policy unless they had liens thereon, and the Chancellor's 
decree is therefore modified as herein decreed. 

The decree of the Chancellor is modified. The original attachment is dis- 
missed. The decree sustaining the cross-bill as a bill of interpleader and order- 
ing the sum of $800 paid into court is affirmed. The fee paid to the attorneys 
for Resolute Underwriters, Inc., was proper. Montgomery Ward & Company 
and Edward Kaeser, doing business under the name of the Nashville Beauty 
& Barber Supply Company, are entitled to liens to the extent of their respective 
judgments. The decree of the Chancellor in favor of petitioners and defendants 
against Mrs. Reed for the respective amounts found due, is affirmed, with inter- 
est from the date of the decrees. The decree ordering distribution of the pro- 
ceeds of the policy paid into Court among these various creditors pro rata, is 
reversed. After the liens of Montgomery Ward & Company and Edward Kaeser 
have been satisfied, the balance of the money now in Court, after paying costs, will 
be paid to Mrs. Reed, unless retained as a result of further appropriate proceedings. 
The costs of the lower Court are decreed against Mrs. Reed. The costs of appeal 
are decreed against petitioners, except that no costs are decreed against Montgomery 
Ward & Company or Edward Kaeser. 

The cause is remanded to the Chancery Court for distribution of the funds in 
that Court, in accordance with this opinion. 

Faw, P. J., and Crownover, J., concur. 

Opinion on Petition for Solicitor’s Fee. 

E.,C. Arnold, Special Judge. 

This case is again before us on petition for the allowance of a fee for the 
solicitor for Notie Reed. He has filed an agreement with his client in which she 
assigns $125 of the funds in the hands of the Clerk & Master in this cause in full 
payment for his services as her solicitor in the cause, which states that the same 
shall constitute a lien upon the fund. 

Upon an examination of the record and the authorities we are of the opinion that 
he is not entitled to a lien on the fund (unless given him by express agreement), 
as. his services were rendered in defending her title to the fund, and no affirmative 
pleadings were filed by her to recover the fund. Butler v. Givens, 137 Tenn. 438, 
193 S.W. 1063: Garner v. Garner, 69 Tenn. 29, 1 Lea 29. 


“The charging lien of an attorney may be restricted to services which he per- 
forms on behalf of a client who asserts affirmatively a cause of action, claim, or 
counterclaim, as distinguished from services rendered for a negative purpose, such 
as to defeat a cause of action, or claim, set up by a client’s adversary. In pur- 
suance of this rule, it is held that where no affirmative relief is claimed no lien 
exists, except as to a judgment for costs.” 7 C.J.S. Attorney and Client, page 1152, 
& 213. 

[30] Ordinarily, where the client agrees that the solicitor may have a lien on 
the fund or decree, such an agreement is valid. 7 C.J.S. Attorney and Client, pages 
1146, 1147, § 211. 

[31] But the liens of the executions, should they be issued on the decrees In 
favor of the judgment creditors in this case, may be prior to the agreed lien of the 
solicitor with his client, as the decree in this court was rendered prior to the date 
of the agreement. In other words, an execution is a lien upon all leviable property 
of the defendant from the date of its teste and avoids all intervening sales or assign- 
ments. Code, sec. 8865: Tennessee Procedure by Higgins & Crownover, sec, 2138): 
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Gibson’s Suits in Chancery, 4th Ed., sec. 653, note 5; Smith v. United States Fire 
Insurance Company, [26 Tenn. 435, 150 S.W. 97, 45 L.R.A., N.S., 266, Ann.Cas. 
1913E, 196. Hence we will not at this time pass upon the question whether the 
solicitor has a valid lien under the agreement as against the judgment creditors in 
this cause. 

[32, 33] Since we have held that the solicitor has no lien upon the fund inde- 
pendent of the assignment, the question presented by the assignment of Mrs. Reed 
to her solicitor is one of original jurisdiction, and the jurisdiction of this court is 
appellate only. Tenn.Code, sec. 10618. 

The solicitor may, if he so desires, file the assignment in the Chancery Court, 
and appropriate proceedings may be had thereon under the orders and decrees of 
the Chancellor. 

For the rpasons above stated, the petition is denied. 

Faw, P. J., and Crownover, J., concur. 
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MARINE 


7ETNA INS. CO. v. UNITED FRUIT CO. 
UNION MARINE & GENERAL INS. CO., Limited, et al. v. SAME. 
BOSTON INS. CO. v. SAME. Nos. 773-775. 
Argued April 25, 26, 1938. Decided May 23, 1938. 
58 Supreme Court Reporter 959. 
1. VALUE. 

The valuation clause in a hull policy in its usual form does not operate as an 
estoppel or by agreement to foreclose proof that the actual value exceeds the agreed 
value when the question is one of insurer’s right to subrogation to an amount 
recovered by the insured against a third party liable for the loss. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

2. VALUED POLICY. 

The application of the agreed value in a hull policy to the insurance adjustment 
does not depend on estoppel and there can be no basis for an estoppel where the 
policy undertakes to indemnify insured, irrespective of the value of the policy and 
contemplates that insured may effect other insurance. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

3. VALUATION. 

A valuation stipulation in a hull policy fixes in advance of loss the value of the 
vessel so as to avoid necessity of proof of value in order to establish the extent of 
the liability assumed on the policy, and the agreed value honestly arrived at stands 
in the place of prime value under an open marine policy and resembles in its practi- 
cal operation a stipulation for liquidated damages. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

4. VALUATION. 

Beyond its controlling effect in determining the insurer’s liability, a valuation 
clause in a hull policy does not operate to exclude proof of actual value when 
relevant. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

5. VARIATION. 

Variations in the effect of a valuation clause in fixing the liability of a marine 
insurer do not alter the character of the valued policy as a contract of indemnity 
or afford any basis for alteration of his rights as indemnitor. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

6. SUBROGATION. 

Whether, upon a valued or an open policy, a marine insurer is entitled to share 
in the insured’s recovery of damages only by way of subrogation, the sole object 
and justification of which is to make indemnity to the insured up to the amount of 
the policy, the measure of liability of the insurer. 


(For other cases, see Insurance, Dec. Dig. § 606[3].) 
7. INTEREST. 


Where hull insurers under valued marine policies paid the policies in full upon 
a total loss and thereafter insured recovered an amount against the party liable for 
the loss which included an amount as the value of the vessel in excess of the value 
fixed in the policies, but without interest, the insurers under the valued policies are 
not entitled by way of subrogation to the entire recovery, nor are they entitled to 
the amounts of their policies with interest from the dates on which they were paid 
and without any deduction on account of their proportionate share of the costs of 
the litigation. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


On Writs of Certiorari to the United States Circuit Court of Appeals for the 
Second Circuit. 


Three actions for money had and received by the AStna Insurance Company, 
Union Marine & General Insurance Company, Limited, formerly Union Marine 
Insurance Company, Limited, and the Boston Insurance Company, against the 
United Fruit Company. Judgments for plaintiffs were affirmed on plaintiffs’ 
appeals, and reversed on defendant's appeal, 92 F.2d 576, and plaintiffs bring 
certiorari. 
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Affirmed. 

Mr. D. Roger Englar, of New York City, for petitioners. 

Mr. Cletus Keating, of New York City, for resporident. 

Mr. Justice Stone, delivered the opinion of the Court. 

The question for decision is how far hull insurers upon a valued marine insur- 
ance policy are entitled, in case of total loss, to participate by way of subrogation 
in a recovery by the insured against a tortfeasor responsible for the loss. 

In 1918 petitioners, with several other underwriters, insured the hull of 
respondent’s vessel, the Almirante, by policies in which it was agreed that the value 
of the hull was $632,610, materially less than its true value. The policies provided 
for a stipulated indemnity to the owner “irrespective of the value of the vessel,” and 
that the owner was free to effect other insurance to any amount and without dis- 
closure of the amounts so insured. As the total of the valued policies was $582,- 
002.25, respondent was co-insurer for about $50,000; and so far as the valued hull 
policies were concerned it was uninsured, to the extent of any loss, in excess of the 
stipulated value. As protection against these risks, respondent procured from 
English underwriters additional P. P. I. (policy proof of interest) insurance, 
aggregating £65,105, partly upon hull and partly against other losses incidental to 
total loss of the vessel. The P. P. I. policies waived all rights of subrogation and 
were “honor” policies, concededly payable only at the option of the insurers because 
unenforceable under the Act of Parliament of December 31, 1906, § 4. Edwards 
& Co. v. Motor Union Insurance Co., [1922] 2 K.B.D. 249. 

In 1918 the Almirante became a total loss as the result of a collision with the 
steamship Hisko, a vessel belonging to the United States Government. The under- 
writers of both the valued policies and the P. P. I. policies paid them in full. The 
former joined with respondent in retaining attorneys to press the claims for collision 
damages against the United States. Suit brought against the United States under 
a special act of Congress, resulted in a recovery which included $1,750,000 as the 
value of the vessel, but without interest since the act did not authorize allowance 
of interest. Compare Boston Sand & Gravel Co. v. United States, 278 U.S. 41, 47, 
49 S.Ct.52, 53, 73 L.Ed. 170. Distribution of the proceeds of the suit was made 
in accordance with a computation by insurance adjusters who apportioned the 
expenses of the suit among respondent and the underwriters, and allotted to the 
latter the amounts they had paid on their policies without interest, less their respec- 
tive shares of the expenses. 

Petitioners, who are underwriters on some of the valued hull policies, brought 
the present suit in the district court for southern New York to participate in 
respondent’s recovery against the United States. Relying on the valuation clause of 
their policies as conclusively fixing the value of the vessel for all purposes of the 
adjustment, they contest the allotment, insisting that they should bear no part of the 
expenses, and that they are entitled to interest on the amounts of their policies 
from the several dates on which they were paid. They also make, but do not stress 
here, the point that the hull insurers are entitled to the whole recovery. The dis- 
trict court gave judgment for the full amount which petitioners had paid on their 
policies without deduction for expenses, but without addition of interest. 18 
F.Supp.441. On appeal by both parties, the Circuit Court of Appeals held that 
petitioners were entitled to neither interest nor expenses, and modified the judgment 
accordingly. 2 Cir., 92 F.2d 576. We granted certiorari, 303 U.S. ——, 58 S.Ct. 
751, 82 L.Ed. ——, because of the admitted conflict of the decision below with that 
of the Court of Queen’s Bench in North of England, etc., Insurance Ass’n v. Arm- 
strong (1870) L.R. 5 Q.B. 244. See Queen Insurance Co. v. Globe & Rutgers Fire 
Insurance Co., 263 U.S. 487, 493, 44 S.Ct. 175, 176, 68 L.Ed. 402; Gulf Refining Co. 
v. Atlantic Mutual Insurance Co., 279 U.S. 708, 715, 49 S.C. 439, 441, 73 L.Ed. 914. 

[1-3] Petitioners’ argument turns upon their contention that the valuation 
clause, either by estoppel or by contract, is conclusive between the parties for all 
purposes and that as respondent has recovered from the Government more than the 
stipulated value of the vessel, petitioners are entitled to the benefit of the recovery, 
at least to the full extent of the payments on their policies with interest. We thin 
that the valuation clause in its usual form does not operate as an estoppel or by 
agreement to foreclose proof that actual value exceeds agreed value when the ques- 
tion is of the insurer’s right to subrogation. The application of the agreed value to 
the insurance adjustment does not depend upon estoppel, Gulf Refining Co. v. Atlantic 
Mutual Insurance Co., supra, page 712, 49 S.Ct. page 440; British & Foreign Marine 
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Insurance Co. v. Maldonado & Co., 9 Cir., 182 F. 744, and there can be no basis for 
an estoppel at least where, as here, the policy provisions undertake to indemnify 
the insured irrespective of the value of the vessel and contemplate that the insured 
may effect other insurance. The valuation stipulation fixes in advance of loss the 
value of the vessel, so as to avoid the necessity of proof of value in order to establish 
the extent of the liability assumed on the policy. The agreed value, honestly arrived 
at, thus stands in the place of prime value under an open marine policy, Gulf Refining 
Co. v. Atlantic Mutual Insurance Co., supra, page 711, 49 S.Ct. page 440; St. Paul 
Fire & Marine Insurance Co. v. Pure Oil Co., 2 Cir., 63 F.2d 771, and resembles, in 
its practical operation, a stipulation for liquidated damages. 


|4] But beyond its controlling effect in determining the insurance liability, the 
clause does not operate to exclude proof of actual value when relevant. Even in an 
action on the policy the actual rather than the agreed value has been held to be 
controlling for the purpose of determining whether there is a constructive total loss. 
Bradlie v. Maryland Insurance Co., 12 Pet. 378, 399, 9 L.Ed. 1123; Irving v. Man- 
ning, 6 C.B. 391 (H. of L.) In the case of partial insurance of cargo under a 
valued policy the insured is treated as a co-insurer and is allowed to recover on the 
policy only such proportion of the loss as the insured value bears to the actual value, 
a computation which necessarily requires proof of the actual value in order to 
establish the co-insurance relationship. Gulf Refining Co. v. Atlantic Mutual Insur- 
ance Co., supra, 710-711, 49 S.Ct. page 440; see International Navigation Co. v. 
Atlantic Mutual Insurance Co., D.C., 100 F. 304, 318, affirmed per curiam 2 Cir., 
108 F. 987; Arnould on Marine Insurance, 11th Edition, § 340; Eldridge on Marine 
Policies, 2d Edition, p. 90. It is true, as was pointed out in Gulf Refining Co. v. 
Atlantic Mutual Insurance Co., supra, that in case of valued hull policies losses 
resulting in repairs are customarily paid in full, not because of agreement or 
estoppel but because partial losses to hull usually result in repairs without any 
valuation of the hull and the rule that the recovery shall be measured by repairs has 
been found more convenient in practice than one requiring determination of the 
sound value of the ship. See Lohre v. Aitchison, L.R. 2 Q.B.D. 501, 507. The 
same rule as in the case of cargo insurance has been applied when repairs were 
not made and value was established by the sale of the vessel, Pitman v. Universal 
Marine Insurance Co., L.R. 9 Q.B.D. 192, and in the case of general average con- 
tribution by the hull. S. S. Balmoral Co. v. Marten, [1902] App.Cas. 511, 514, 515. 
The peculiar rule of the insurer’s liability for partial loss to hull when repairs are 
made does not depend on the valuation clause and affords no basis for treating it as 
excluding the insured as co-insurer when there is a total loss. 

[5-7] These variations in the effect of the valuation clause, in fixing the liability 
of the insurer, do not alter the character of the valued policy as a contract of 
indemnity, or afford any basis for alteration of his rights as an indemnitor. Whether 
upon a valued or an open policy, he is entitled to share in the insured’s recovery of 
damages only by way of subrogation, whose sole object and justification is to make 
indemnity to the insured up to the amount of the policy, the measure of the liability 
of the insurer. Standard Marine Insurance Co. v. Scottish Metropolitan Assurance 
Co., 283 U.S. 284, 288, 51 S.Ct. 371, 372, 75 L.Ed. 1037; A&tna Casualty & Surety Co. 
v. Phoenix National Bank & Trust Co., 285 U.S. 209, 214, 52 S.Ct. 329, 331, 76 L.Ed. 
709; Chapman vy. Hoage, 296 U.S. 526, 531, 56 S.Ct. 333, 335, 80 L.Ed. 370. The 
doctrine now contended for, would require a radical departure from the principle on 
which subrogation is founded. Consistently applied, it would in some cases deprive 
the insured of indemnity, and indeed might enable the insurer to make a profit by 
recovering more from the insured than the amounts paid on the policy. We are 
unable to sanction a doctrine involving such consequences. 

No question is raised by the petition for certiorari or appears to have been 
raised below as to the correctness of the adjustment statement, if the valuation clause 
does not foreclose proof of actual value and if respondent is therefore to be regarded 
as a co-insurer of the hull in event of total loss. Petitioners make no contention that 
respondent, if so regarded, has received more than appropriate indemnity after the 
distribution of the proceeds of the collision suit. The total insurance received by 
respondent from the insurers in 1918 and 1919, aggregating $886,068, was approx!- 
mately $863,932 less than the prime value of the vessel which some thirteen years 
later it recovered in the collision suit, without allowance of interest and after the 
expenditure of more than $300,000 as costs of the litigation. Petitioners submit no 
interest computations and have otherwise made no effort to sustain the burden of 
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proving that respondent has received more than indemnity for the delay in payment 
of as much of the loss as was not covered by insurance. 

Since the expenses have been apportioned by charging the insured with a pro- 
portion greater than its share of the risk, and the apportionment is not assailed except 
as it may be wholly precluded by the valuation clause, it is unnecessary to consider 
whether the distribution of expense should be upon principles of co-insurance or 
whether the insured should be fully indemnified for it before the insurer is entitled 
to subrogation. 

Petitioners point to no practice of underwriters with respect to the valued policy 
or its rate of premium as compared with that for the open policy, which supports 
the rule for which they contend. But they insist that it has been adopted in England 
and has become so well settled in New York where the insurance was effected, 
that it must be taken to be an implied term of the policies. It is true that North of 
England, etc., Insurance Ass’n v. Armstrong, supra, lends support to petitioners’ 
argument. There, upon a total loss, the insured had recovered as collision damages 
an amount less than the agreed valuation and it was held that the insurer, who had 
paid the policy in full, was entitled to have the benefit of the entire recovery. The 
court thought that the case was analogous to that of abandonment in case of a 
constructive total loss where the underwriter, by virtue of the abandonment, is 
entitled to the wreck and to such profit from it as he can make. Pursuing the logic 
of its reasoning, the court declared that the insurer would have been entitled to the 
insured’s full recovery even if it exceeded the agreed value. But it seems plain that 
there is no analogy between the insurer’s right to be subrogated to the fruits of the 
insured’s recovery from a wrongdoer and the insurer’s right to a wreck which is his 
by abandonment. The Potomac, 105 U.S. 630, 634, 26 L.Ed. 1194; The St. Johns, 
101 F. 469, 472, D.C., S.D.N.Y.; Arnould on Marine Insurance, 11th Edition, §§ 
1228-1230. 

North of England, etc., Insurance Ass’n v. Armstrong, supra, was cited in The 
Potomac, supra, page 635, and in Mobile & Montgomery R. Co. v. Jurey, 111 U.S. 
584, 594, 595, 4 S.Ct. 566, 28 L.Ed. 527, neither of which involved the question now 
presented. It was followed in The St. Johns, but not to the extent of allowing a 
profit to the insurer. In The Livingstone, 2 Cir., 130 F. 746, the claim of a valued 
hull insurer to the whole collision recovery, which exceeded the agreed value, was 
denied upon reasoning which rejected that of North of England, etc., Insurance 
Ass’n v. Armstrong, supra, and The St. Johns, supra, and calls for affirmance of 
the judgment here. Interest was allowed to the insurer, apparently because interest 
on the full value of the vessel had been recovered in the damage suit. Without 
discussing the point the court by its mandate directed payment to the underwriters 
of the full amount of their policies without deduction for expenses. But as it 
considered that the insured’s right of recovery rested upon subrogation unaffected 
by the valuation clause, we cannot regard the case as an intentional departure from 
the rule that the insurer is entitled to subrogation only after the insured is appro- 
priately indemnified or as establishing any rule that the valuation clause forecloses 
proof of actual value as a step in measuring the insurer’s recovery by way of sub- 
rogation. 

[8] We recognize that established doctrines of English maritime law are to be 
accorded respect here, Queen Insurance Co. v. Globe & Rutgers Fire Insurance Co., 
supra, page 493, 44 S.Ct. page 176; Gulf Refining Co. v. Atlantic Mutual Insurance 
Co., supra, page 715, 49 S.Ct. page 441, but the pronouncement in North of England 
Insurance, etc., Ass’n v. Armstrong, supra, has never been adopted by an English 
apnellate court. It was doubted by eminent judges in Burnand v. Rodocanachi, 
118821 L.R. 7 App.Cas. 333, 342, and in Thames & Mersey Marine Ins. Co. v. 
British & Chilean S. S. Co., L.R. 2 K.B. 214, 221. Its reasoning, conflicting as it 
does with established principles of maritime insurance law, and found tesbe incapable 
of consistent application hoth in The St. Johns, supra, page 474, 475,‘and in The 
Livinestone, supra, page 750, should be rejected here. 

Affirmed. 
Mr. Justice Cardozo took no part in the consideration or decision of this case. 
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WILLIAM ATKIN CO. v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
Municipal Court of City of New York, Borough of Manhattan, First District. 
June 30, 1938. 

5 New York Supplement (2d) 863. 

2. ABSOLUTE LIABILITY. 

An indorsement on a policy of motor carrier cargo insurance that policy was 
amended to insure compliance with Motor Carrier Act of 1935, and that insurer 
agreed to pay any shipper or consignee for loss or damage to the cargo for which 
carrier could be held liable, constituted unconditional and absolute promise to pay 
any loss or damage pursuant to provision of Federal Motor Carrier Act. Motor 
Carrier Act of 1935, § 215, 49 U.S.C.A, § 315. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. EXECUTION. 

In action against insurer under motor carrier cargo policy on which insurer 
indorsed unconditional promise to pay loss or damage pursuant to provision of 
Federal Motor Carrier Act of 1935, plaintiff was not required to comply with pro- 
visions of state insurance law by service on insurer of copy of judgment obtained 
against motor carrier or by showing that execution on judgment against motor 
carrier had been returned unsatisfied, since provisions of indorsement were 
controlling, even to exclusion of state insurance law. Motor Carrier Act of 1935, § 
215, 49 U.S.C.A. § 315; Insurance Law, § 109. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

_ Action on cargo insurance contract by William Atkin Company against National 
Liberty Insurance Company of America. On plaintiff’s motion for summary judg- 
ment. 

Motion granted. 

Dorf & Simon, of New York City, for plaintiff. 

Milton P. Kinsey, of New York City, for defendant. 

GENUNG, Justice. 

This is an action brought by the plaintiff against the defendant, under the terms 
of a certain contract of cargo insurance, issued and executed by the defendant in 
favor of one Reliance Transport and Service, Inc. The issuance, execution and 
delivery of the contract of insurance are admitted. It is further admitted that the 
contract in question was in full force and effect on February 16, 1937. On this date 
plaintiff asserts the Reliance Transport and Service, Inc., failed to deliver certain 
merchandise, belonging to the plaintiff, entrusted to said carrier. It is further 
admitted that demand for the return of this merchandise or its value was made 
and not honored. Suit in this court was thereupon commenced and after due service 
of summons on defendant and default by said Reliance Transport and Service, Inc., 
judgment was entered in the sum of $161.80. That judgment remains unpaid and 
unsatisfied, due to the insolvency of the said Reliance Transport and Service, Inc. 

Plaintiff seeks to recover the damages so ascertained by this action against the 
defendant, predicating its claim on the provisions of an endorsement attached to the 
contract of insurance and reading as follows: 

“The Policy to which this endorsement is attached, is a cargo policy, and is 
hereby amended to assure compliance by the insured as a common carrier of prop- 
erty hy motor vehicle with section 215 of the Motor Carrier Act of 1935.” 

It is further provided: 

“In consideration of the premiums stated in the policy to which this endorse- 
ment is attached the company agreed to pay * * * any shipper or consignee for all 
loss or damage to all property belonging to such shipper or consignee, and coming 
into possession of the insured in connection with its transportation service, for 
which loss or damage the insured may be held legally liable.” 

And it is further provided: 

“No condition * * * limitation, contained in the policy, or any other endorse- 


ment shall affect in any way the right of any shipper or consignee, or relieve the 
company from liability for the payment of any claim.” 


This endorsement, the manifest purpose of which is “to assure compliance” 
with section 215 of the Motor Carrier Act of 1935, 49 U.S.C.A. § 315, is to all 


intents and purposes a required condition precedent on the part of any motor 
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carrier engaging in the business of transportation in interstate commerce as a com- 
mon carrier for hire. 

Under section 215, of the Motor Carrier Act of 1935, it is provided: 

“No certificate or permit shall be issued to a motor carrier or remain in force, 
unless such carrier complies with such reasonable rules and regulations as the 
Commission shall prescribe governing the filing and approval of surety bonds, 
policies of insurance.” 

Shortly after the passage of the Motor Carrier Act of 1935, 49 U.S.C.A. § 301 
et seq., the commission rendered findings, establishing minimum cargo insurance 
requirements in the following amounts, (a) for the loss or damage on any one 
motor vehicle the sum of $1,000, (b) for aggregate losses or damages at any one 
time and place $2,000 (The Motor Carrier Act and its Administration by the Inter- 
state Commerce Commission, May, 1937, Mortimer). 

[1] These insurance coverages are required as “security for the protection of 
the public” (sec. 215, Motor Carrier Act of 1935). The beneficiaries of such 
coverages are the shippers and consignees of merchandise. The wording of the 
endorsement on the policy provides no condition or limitation contained therein 
affects in any way the rights of any shipper or consignee, nor relieves the company 
of any liability in connection therewith. 

[2, 3] The defendant contends that this case, involving as it does citizens in 
the state of New York, and a judgment of a court of .record in this state, the rules 
and procedure in this state should apply. The defendant further contends that this 
plaintiff has neither substantially or fully complied with section 109, of the Insur- 
ance Law of the state of New York, in that the plaintiff did not within thirty days 
prior to the commencement of this action serve upon the defendant a copy of the 
default judgment obtained against the motor carrier in the prior action. Defend- 
ant also asserts that execution upon the prior judgment has not been returned 
unsatisfied prior to the commencement of this action. 

The answer to these contentions is that the plaintiff in this present action does 
not predicate his claim on section 109, of the Insurance Law of the state of New 
York, but, on the other hand, bases his action on the endorsement contained on the 
policy, as issued, executed and delivered by the defendant to its assured, Reliance 
Transport and Service, Inc. This endorsement, by its terms, is an unconditional 
and absolute promise to pay any loss or damage, pursuant to section 215, Motor 
Carrier Act of 1935, and the provisions of this endorsement are controlling, even to 
the exclusion of section 109, Insurance Law of New York. 

The motion for summary judgment is granted in the sum of $161.80, with 
interest and costs and dishursements. Ten (10) days’ stay. 
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LIBERTY MUT. INS. CO. v. McDONALD et al. No. 7413. 
Circuit Court of Appeals, Sixth Circuit, June 9, 1938. 
97 Federal Reporter (2d) 497. 
1. EQUIPMENT. 


A public liability and property damage insurance policy, issued to company 
operating motor vehicle freight line under certificate of convenience and neces- 
sity, covered all equipment operated by it on state highways, whether specified 
in policy or not. Code Tenn.1932, § 5483. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. OPERATION AND CONTROL. 

A tractor and trailer, standing empty on highway after they broke down 
and their cargo was removed, had not ceased to be “operated” within statute 
prohibiting operation of motor vehicle to transport property for hire under 
certificate of convenience and necessity until insurance policy, conditioned to 
pay any judgment for personal injury arising from operation thereof, is filed 
with state Public Utilities Commission, Code Tenn.1932, § 5483. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. SUBSTITUTION 

A tractor, which court found on sufficient evidence was substituted by 
motor vehicle freight carrier for tractor specifically covered by public liability 
and property damage insurance policy on latter tractor’s regular run when it 
broke down, was covered by such policy under provision that it should cover 
described vehicles “and any vehicles substituted therefor.” 


(For other cases, see Insurance, Dec. Dig. § 435.) 
4. LIMITATION OF LIABILITY. 

A state Public Utilities Commission’s rule that public liability insurance 
coverage of motor vehicle freight carrier shall be subject to limit of $10,000 for 
injuries to or deaths of more than one person in single accident does not require 
insurer to limit liability to such sum, and insurer must pay judgments against 
insured for amounts within higher limits voluntarily fixed by policy. Code 


Tenn.1932, § 5483. 


(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from the District Court of the United States for the Western 
District of Tennessee; John D. Martin, Sr., Judge. 

Consolidated actions by W. Percy McDonald, executor of the estate of 
Prather S. McDonald, deceased, and C. C. Brown, administrator of the estate 
of Thelma Latimer, deceased, respectively, against the Liberty Mutual Insur- 
ance Company to recover the amounts of judgments against the Hoover Motor 
Express Company for deceaseds’ deaths because of a collision between an auto- 
mobile and the express company’s tractor and trailer under a public liability 
and property damage insurance policy issued to such company by defendant. 
Judgments for plaintiffs, and defendant appeals. 

Affirmed. 

F. A. Bull, of New York City, and Allen Cox, Jr., of Memphis, Tenn. 
(Duncan & Mount, of New York City, and Waring, Walker & Cox, of Memphis, 
Tenn., on the brief), for appellant. 

J. W. Canada and C. C. Brown, both of Memphis, Tenn. (Canada & Russell, 
C. C. Brown, and John A. Osoinach, all of Memphis, Tenn., on the brief), for 
appellees. 

Before Hicks and Allen, Circuit Judges, and Ford, District Judge. 

Hicks, Circuit Judge. 

Prather S. McDonald lost his life by reason of an accident in which an 
automobile driven by him collided with a tractor and trailer of the Hoover 
Motor Express Company which had been left on the highway between Nash- 
ville and Memphis, near Huntington, Tennessee, on the night of September 23, 
1932. Thelma Latimer, riding in the automobile, was also killed. W. Percy 
McDonald, as Executor of the Estate of Prather S. McDonald, and C. C. Brown, 


as Administrator of the Estate of Thelma Latimer, recovered judgments for 
their deaths in the sums of $25,000.00 and $15,000.00, respectively, in the Circuit 
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Court of Shelby County, Tenn. These judgments were affirmed by the Supreme 
Court of the state. 

The present actions, later consolidated, were brought against appellant, 
Liberty Mutual Insurance Company, upon those judgments under a policy of 
insurance issued by it on September 8, 1932, to the Express Company for 
“Public Liability and Property Damage.” The consolidated causes were tried 
to the court without a jury and appellees recovered the amounts of their 
respective judgments, with interest. 

The primary questions presented for review are: (1) whether the court 
erred in its application of § 5483, Code of Tennessee of 1932; and (2) whether 
it erred in its finding that the equipment involved in the accident was “substi- 
tuted” for other of the Express Company’s equipment specifically covered by 
the policy. 

The undisputed facts are that at the time of the accident the Express 
Company was operating a motor vehicle freight line from Atlanta, Georgia, to 
Memphis, Tennessee, by way of Nashville, Tennessee. It was authorized to 
operate over the highway in Tennessee by a Certificate of Convenience and 
Necessity from the Tennessee Railroad and Public Utilities Commission. A 
Certificate was a prerequisite to any operation over Tennessee highways, and 
one could not be procured until the operative had complied with the provisions 
of § 5483 enacted for the protection of those who might be injured as the result 
of such operation. 

The pertinent portion of § 5483 follows: 

“No motor vehicle shall be operated upon any * * * highway in this state 
for the purpose of transporting * * * property for hire by virtue of such certi- 
ficate until there shall have been filed with the commission a * * * policy of 
insurance, executed by a company * * * authorized to execute such instruments 
in the state and approved by said Commission, in such reasonable amount and 
on such terms and conditions as said commission shall prescribe; but such 
* * * policy of insurance shall be conditioned to pay any judgment rendered 
against such certificate holder and/or operator (within the limits of said * * * 
policy * * *) as the result of damage due to personal injury * * * arising out 
of the actual operation of such vehicles * * *.” F 

[1] In Johnson Transfer & Freight Lines, Inc. v. American Nat. Fire Ins. 
Co., 168 Tenn. 514, 518, 79 S.W.2d 587, 99 A.L.R, 277, the Supreme Court of 
Tennessee, after quoting this section, said (page 589): 

“It will be observed that the statute quoted requires the bond or policy filed 
with the commission to pay any judgment rendered against the operator of the 
vehicle ‘as the result of damage due to personal injury or damage to property, 
arising out of the actual operation of such vehicles, or for damage to or loss of 
property while in the possession of or under the control of any such operator.’ 

“This policy having been issued for the express purpose of enabling the John- 
son Company to comply with this statute, as the rider upon the policy shows, the 
provisions of the statute enter into, and become part of, the policy, and such 
statutory provisions override and supersede anything in the policy repugnant to 
such provisions. Dugger v. Insurance Co., 95 Tenn. 245, 32 S.W. 5, 28 L.R.A. 796; 
Laurenzi v. Atlas Ins. Co., 131 Tenn. 644, 176 S.W. 1022; Thompson vy. Concordia 
Fire Ins. Co., 142 Tenn. 408, 215 S.W. 932; Riddick v. Yorkshire Ins. Co., 165 
Tenn. 105, 52 S.W.2d 166.” 

This is an interpretation of the statute by the Supreme Court of the state, if 
indeed it needed any interpretation. The District Court therefore did not err in 
holding that the policy covered all equipment operated by the Express Company on 
Tennessee highways, whether specified in the policy or not. The statute requires 
that the operating vehicle shall be covered by insurance. Appellant knew this and 
undertook to meet this requirement for the Express Company. If the contract it 
wrote was too limited to protect the public the statutory provisions superseded it 
to the extent necessary to make it adequate for public security. 

[2] Appellant further contends that at the time of the collision Tractor No. 18 

. ® ‘ ww . + . * 
and trailer were not being “operated,” in the sense of the statute, since after they 
had broken down the cargo was removed, and they were simply standing empty on 
the highway. Without deciding just when the operation of the equipment ter- 


minated, it is clear enough that it had not ceased while the unit was still parked on 
the highway as the result of disablement. 
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[3] Appellant’s denial of liability on the ground that the vehicles involved in the 
accident were not covered by the policy is based upon a provision thereof called 
“Endorsement for Public Liability and Property Damage Policies” reading as fol- 
lows: 

“(1) It is understood that the policy to which this endorsement is attached 
shall cover the motor vehicles described therein, and any vehicles substituted therefor, 
but not additional motor vehicles, and the company agrees to pay, within the limits 
of the policy or any endorsement attached thereto any judgment rendered against the 
Assured as the result of damage from personal injury * * * arising out of the actual 
operation of such vehicles pursuant to a Certificate of Convenience and Necessity 
issued by the Railroad and Public Utilities Commission.” (Italics ours.) 

It is conceded that appellant’s Tractor No. 23, specifically covered by the policy, 
was being used on a regular run from Atlanta by way of Nashville to Memphis. The 
court found that this Tractor No. 23 broke down at Nashville; that its freight was 
transferred to a trailer pulled by Tractor No. 18; that the entire unit consisting of 
Tractor No, 18 and its trailer made the run to Memphis in place of and “being sub- 
stituted for the entire unit of Tractor 23 and its trailer.” It further found that 
Tractor No. 18 with its regular trailer, being the tractor and trailer involved in the 
accident, was not on its regular run but made the run from Nashville to Memphis 
in the emergency caused by the breakdown of Tractor No. 23 and its trailer. 

There is ample evidence to support the finding that Tractor No. 18 was sub- 
stituted for Tractor No. 23 on the particular run involved. Mr. Barton, the Express 
Company’s Dispatcher, said so. He testified, “that No. 18 was an extra tractor 
which was substituted for No. 23 on account of the breakdown of 23 and that it 
would not be able to go that night on the run.” Unless we give to the word “sub- 
stituted” in the quoted provisions of the policy a significance entirely different from 
its commonly accepted meaning, Tractor No. 18 was covered. This as we have 
indicated, we do not do. 

[4] Finally, appellant insists that it is not liable, if liable at all, for amounts 
greater than those fixed by the Rules and Regulations of the Railroad and Public 
Utilities Commission of Tennessee. Rule 29 of these Rules and Regulations has this 
provision for coverage: 

“Class ‘D’—'E’ 


“Any Vehicle,— 

“Not less than Five Thousand Dollars ($5,000) for injury or death to one 
person, and subject to a limit of Ten Thousand Dollars ($10,000) for injury to or 
death of more than one person in any one accident. * * * ” 

This rule provides minimum but not maximum coverage. Under it the insurer 
may limit his liability to $10,000.00 for the death of more than one person in any 
one accident but it is not compelled to do so. The policy provided coverage of 
$25,000.00 as to one person and $50,000.00 as to one accident. The judgments were 
within the limits thus voluntarily fixed and the latter portion of the statute, § 5483, 
required appellant to pay them. 

Affirmed. 


MARYLAND CASUALTY CO. .. LOPOPOLO. No. 8750. 
Circuit Court of Appeals, Ninth Circuit. Tune 23, 1938. 
97 Federal Reporter (2d) 554. 
1. OMNIBUS COVERAGE. 

As respects insurer’s liability under automobile liability policy providing that 
insurance was available to any person operating automobile described, provided use 
and operation were lawful and with assured’s permission, and that term “assured” 
included any person entitled to insurance under that provision, assured’s son when 
he was operating assured’s automobile with assured’s permission was an “assured” 
within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. CO-OPERATION. 


Where automobile liability policy, extending protection to one driving automo- 
bile with assured’s permission, provided that term “assured” included any person 
entitled to insurance and required assured to co-operate with insurer, the failure, if 
any, of assured’s son, who operated automobile with assured’s permission, to 
co-onerate with insurer in defending action against assured and son for injuries 
arising out of automobile accident, did not affect assured’s rights under automobile 
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liability policy where son was not a party to assured’s action on policy to recover 
amount of judgment recovered against assured. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. MINOR. 

A judgment against assured and his son for injuries arising out of automobile 
accident based on theory that son, who was permitted to operate automobile, was 
operating automobile at time of collision was conclusive, and insurer could not 
.defend assured’s action on automobile liability policy on ground that no judgment 
had been obtained against assured on theory that his younger son, who was not 
permitted to operate automobile, was operating automobile at time of collision. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 

4, AGENCY. 

An insurer could not defend assured’s action on automobile liability policy 
on ground that assured’s son who was found to have been operating automobile 
with assured’s permission at time of collision was assured’s agent and as agent 
made willfully false statements to insurer concerning collision, where there was 
no evidence of any such agency. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from the District Court of the United States for the Southern District 
of California, Northern Division; Leon R. Yankwich, Judge. 

Action by John Lopopolo against the Maryland Casualty Company on an 
automobile liability policy. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

George M. Naus, of San Francisco, Cal., for appellant. 

David E. Peckinpah and Leland N. Barber, both of Fresno, Cal., for appellee. 

Before Wilbur, Mathews, and Healy, Circuit Judges. 

MatuHews, Circuit Judge. 

This was an action by appellee, a citizen of California, against appellant, a 
Maryland corporation, on a policy of automobile insurance issued by appellant to 
appellee. The case was tried to a jury. At the close of all the evidence, appellant 
moved for a directed verdict in its favor. The motion was denied, and appellant 
excepted. There was a verdict in appellee’s favor for $5,274.80, plus interest 
and attorney’s fees. From the judgment thereon, this appeal is prosecuted. The 
sole question presented is whether the trial court erred in denying appellant’s 
motion for a directed verdict. 

The evidence establishes the following facts: 

The policy was issued November 13, 1935, for the term of one year commenc- 
ing on that date. Thereby, subject to the conditions and limitations therein set 
forth, appellant insured appellee : 

“Against loss from liability imposed by law upon the Assured * * * on 
account of bodily injuries * * * accidentally suffered or alleged to have been 
suffered by any person * * * caused by or through the ownership, maintenance 
or operation of any Automobile described in the Schedule’ and used for the purposes 
named therein, * * *” 

[1] The policy contained the following provisions, therein referred to as 
“insuring agreements :” 

“II. The insurance provided by this Policy is hereby made available, in the 
same manner and under the same conditions as it is available to [appellee], to any 
person operating * * * any of the Automobiles described in the Schedule, pro- 
vided the use and operation thereof are lawful and with the permission of 
[appellee] * * * . 

“III, * * * [Appellant] will investigate all accidents and claims covered 
hereunder, and defend in the name and on behalf of the Assured all suits thereon, 
even if groundless. * * * ” 

Other provisions of the policy, therein referred to as “conditions,” were as 
follows: 

“A. The unqualified term ‘Assured’ wherever used in this Policy shall include 
* * * any person * * * entitled to insurance under the provisions and conditions 
of Insuring Agreement IT hereof. * * * 

“B. * * * [The] Assured * * * shall at all times render to [appellant] all 
reasonable cooperation and assistance.” 


1 Only one automobile was described in the schedule. 
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At all times while the policy was in force, appellee’s son, Jack Lopopolo, 
had appellee’s permission to operate appellee’s automobile. Therefore, when 
the automobile was so operated by Jack Lopopolo, the insurance provided in 
the policy was available to him in the same manner and under the same con- 
ditions as it was to appellee, and Jack Lopopolo was at all such times an 
assured,” within the meaning of the policy. Royal Indemnity Co. v. Morris 
9 Cir., 37 F.2d 90; Snyder v. National Union Indemnity Co., 10 Cir., 65 F.2d 
844; Storer v. Ocean Accident & Guarantee Corporation, 6 Cir., 80 F.2d 470; 
Rochon vy. Preferred Accident Ins. Co., 114 Conn. 313, 158 A. 815. 

On December 27, 1935, in a collision between appellee’s automobile and an 
automobile operated by George Donato, Donato suffered bodily injuries. There- 
after, in a State court of California, Donato sued appellee and Jack Lopopolo 
for damages on account of said injuries, alleging that, at the time of the 
collision, appellee’s automobile was being operated by Jack Lopopolo, with 
appellee’s permission, and that the collision was caused by Jack Lopopolo’s 
negligence. Appellant was notified and, as required by the policy, defended 
the suit in the name and on behalf of both defendants. 

There was, in the Donato case, a conflict of evidence, as to whether, at the 
time of the collision, appellee’s automobile was being operated by Jack Lopopolo, 
as claimed by Donato, or whether, as claimed by appellant, it was being operated 
by Jack’s younger brother, Dan Lopopolo, who, it is conceded, never had 
appellee’s permission to operate the automobile. This conflict was, by the jury’s 
verdict, resolved in Donato’s favor. Judgment on the verdict, for $5,000 and 
costs, was entered against both defendants and, on appeal, was affirmed. 
Donato vy. Lopopolo, 20 Cal.App.2d 409, 66 P.2d 1256. Thereafter appellee 
brought this action on the policy, seeking thereby to recover of appellant the 
amount for which Donato had obtained judgment against appellee. 

[2] Appellant’s motion for a directed verdict was on three grounds. The 
first was that Jack Lopopolo had breached condition “B” of the policy by 
failing to render to appellant “all reasonable cooperation and assistance.” 
Whether Jack Lopopolo did or did not render such cooperation and assistance, 
is immaterial. He is not a party to this action. His failure, if he did fail, to 
cooperate with and assist appellant does not affect appellee’s rights’ under the 
policy. 

In the brief filed by appellant’s counsel, and again in his oral argument, 
four cases® were cited as holding that under this type of policy, recovery by 
the named assured (in this case, appellee) is defeated by failure of an unnamed 
assured (in this case, Jack Lopopolo) to cooperate with and assist the insurer. 
These cases do not, nor does any one of them, hold any such thing. They 
should not have been cited as so holding. 

[3] The second ground of appellant’s motion was that no suit had_ been 
brought nor any judgment obtained against appellee upon the theory or claim 
that Dan Lopopolo was operating appellee’s automobile at the time of the 
collision, and that, if Dan Lopopolo was operating appellee’s automobile, he 
was operating it without appellee’s permission—all of which is quite true and 
quite immaterial. Donato brought suit and obtained judgment against appellee 
upon the theory or claim that Jack Lopopolo was operating appellee’s auto- 
mobile at the time of the collision. That judgment is now final and conclusive. 


[4] The third ground of appeuant’s motion was that Jack Lopopolo was 
appellee’s agent and, as such agent, made wilfully false statements to appellant 
concerning the accident in which Donato was injured. There was no evidence 
of any such agency. 

Appellant’s motion was properly denied, 

Judgment affirmed. 


2 Appellant’s answer charged that appellee also had breached condition “RB” but the motion 
for a directed verdict was not made on that ground, it being conceded that, on that issue, the 
evidence was conflicting. , 

8 Royal Indemnity Co. v. Morris, supra; Snyder v. National Union Indemnity Co., supra; 
Storer v. Ocean Accident & Guarantee Corporation, supra; Rochon v. Preferred Accident Ins 
Co., supra. 





48 


requ 
dam 
requ 
in ¢ 
Burt 


prov 
stati 
gave 


46 ; 


= 


nish 
gua 
vehi 
and 
liabi 
Anr 


carr 
fron 
liabi 
inef 
whi 


Anr 


8. [ 


12. 


dan 
to | 
resi 
of ' 
liab 


Auto. ] Hindel v. State Farm Mut. Auto Ins. Co. 1309 
of Bloomington, III. 


HINDEL v. STATE FARM MUT. AUTO INS. CO. OF BLOOMINGTON, 
ILL. No. 6544. 
Circuit Court of Appeals, Seventh Circuit. May 18, 1938. 
Rehearing Denied July 15, 1938. 
97 Federal Reporter (2d) 777. 

STATUTORY PROVISIONS. 

The policy issued by insurer to motor vehicle contract carrier, the statute 
requiring such carrier to furnish bond or policy guaranteeing payment of 
damages resulting from carrier’s negligence, and indorsement which statute 
required and which was made part of policy were all required to be considered 
in determining the rights and obligations of parties. Acts Ind. 1925, c. 46; 
Burns’ Ann.St.Ind.1933, §§ 47-1301 et seq., 47-1309. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. STATUTORY PROVISIONS. 

Where policy issued by insurer to motor vehicle contract carrier contained 
provisions inconsistent with indorsement on policy required by statute and with 
statutory provisions, the inconsistent policy provisions were merged in and 
gave way to the indorsement and the statutory provisions. Acts Ind.1925, c. 
46; Burns’ Ann.St.Ind.1933, §§ 47-1301 et seq., 47-1309. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

6. EMPLOYEE. 

Where Indiana Public Service Commission’s order, indorsed on policy fur- 
nished to motor vehicle contract carrier, required carrier to furnish policy 
guaranteeing payment of damages resulting from its negligence in use of motor 
vehicles, the indorsement furnished protection to employees of the carrier 
and superseded provision of policy which expressly relieved carrier from 
liability for bodily injury to carrier’s employee. Acts Ind.1925, c. 46; Burns’ 
Ann.St.Ind.1933, §§ 47-1301 et seq., 47-1309. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. EXCEPTION. 

The provision in policy furnished by insurer to motor vehicle contract 
carrier, pursuant to Indiana statute, guaranteeing payment of damages resulting 
from negligent operation of motor vehicles whereby insurer was relieved of 
liability where the carrier was liable under Workmen’s Compensation Law was 
ineffective where no such exception was made in statute or in indorsement 
which statute required to be made part of policy. Acts Ind.1925, c. 46; Burns’ 
Ann.St.Ind.1933, § 47-1301 et seq. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

8. DESCRIPTION. 

An insurer issuing policy, pursuant to Indiana statute, guaranteeing pay- 
ment of damages resulting from negligence in operation of motor vehicles by 
contract carrier, could not escape liability because motor vehicle described in 
policy was not one causing the damage where indorsement which statute 
required to be placed on policy required the insurer to “waive” a description 
of motor vehicle operated or used by the carrier. Acts Ind.1925, c. 46; Burns’ 
Ann.St.Ind.1933, § 47-1301 et seq. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

12, PERSONAL INJURIES 

A policy, issued pursuant. to Indiana statute, guaranteeing payment of all 
damages resulting from negligent operation of motor vehicle by, contract carrier 
to the state for benefit of persons suffering “personal injuries” covered injury 
resulting in death as against contention that policy was not for the protection 
of the next of kin of a deceased person for whose death the insured might be 
liable. Acts Ind.1925, c. 46; Burns’ Ann.St.Ind.1933, § 47-1301 et seq. 

There are two classes of “personal injuries’: Those that are fatal; 
and those that are not fatal. The term naturally includes injuries of 
both classes because no one of either class is not an injury. The obvious 
and ordinary meaning of the word is all injuries, whether fatal or not. 
(For other cases, see Insurance, Dec. Dig. § 435.) 
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Appeal from the District Court of the United States for the Northern 
District of Indiana, South Bend Division; Thomas W. Slick, Judge. 

Action by Edna Hindel, administratrix of the estate of Herschel Hindel, 
deceased, against the State Farm Mutual Auto Insurance Company of Bloom- 
ington, Ill, to recover on a policy of public liability and property damage 
insurance. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Burke G. Slaymaker, of Indianapolis, Ind., Aaron H. Huguenard, of South 
Bend, Ind. (Slaymaker, Merrell & Locke, of Indianapolis, Ind., and MclInerny 
& Huguenard, of South Bend, Ind., of counsel), for appellant. 

Eli F. Seebirt, Lenn J. Oare, and Henry L. Humrichouser, all of South 
Bend, Ind. (Seebirt, Oare & Deahl, of South Bend, Ind., of counsel), for 
appellee. 

Before Sparks, Major, and Treanor, Circuit Judges. 

Major, Circuit Judge. 

The involved action was brought to recover upon a policy of public liability 
and property damage insurance issued by the defendant, in which Oler and 
Stine were named as assured, together with an endorsement thereon executed 
in conformity with the Contract Carrier Statute of the State of Indiana, Burns’ 
Ann.St.1933, § 47-1301 et seq. The complaint alleged that plaintiff’s decedent, 
while an employee of Oler and Stine, came to his death by reason of their 
negligence, while operating a certain motor vehicle and trailer in the conduct 
of their business under a certificate of public convenience and necessity issued 
by the Public Service Commission of Indiana; that about the time of the 
issuance of said certificate the defendant issued to Oler and Stine its personal 
liability and property damage insurance policy dated March 1, 1934, which 
policy was written under and pursuant to the provisions of chapter 46 of the 
Acts of the General Assembly of Indiana for the year 1925, and was payable 
to the State of Indiana for the benefit of all persons who may suffer personal 
injuries and property damage due to any negligence of the assured, his agents 
or employees, in the operation or use of any motor vehicle under said certificate 
of public convenience and necessity; that said policy, with such endorsement, 
was in full force and effect upon the day of said accident upon which judg- 
ment in the sum of $7,500 was recovered in the state court; that such endorse- 
ment was issued by the defendant and attached to said policy as required by 
the Public Service Commission of Indiana and was duly approved by said 
commission on the 11th day of May, 1934; that the judgment obtained in the 
state court was in full force and unpaid and was a final judgment; and that 
said judgment was based entirely upon the negligence of Oler and Stine; and 
that the death of plaintiff’s decedent was due entirely to their neglect. Both 
the policy and the endorsement are attached to and made a part of the com- 
plaint. The latter is set forth in footnote, 


1Motor Vehicle Form 
No. 6A 
Insurance Policy Endorsement. 

The policy to which this endorsement is attached is written under and pursuant to the 
provisions of chapter 46 of the Acts of the General Assembly of the State of Indiana for the 
year 1925 and is payable to the State of Indiana for the benefit of all persons who may suffer 
personal injuries or property damage due to any negligence of the assured his/its agents or 
employes in the operation or use of any motor vehicle under certificate of public conveyance and 
necessity No. ———— issued on Application No. ‘ 7 

In consideration of the premium stipulated in the policy to which this endorsement 18 
attached the insurer hereby waives a description of the motor vehicles operated or used under 
said certificate and agrees to pay any final judgment rendered against the holder of such certificate 
for personal injuries or damage to property other than that of the holder of said certificate due 
to the negligence of said holder, his/its agents or employes in the operation or use of any motor 
vehicle, whether listed in the original schedule of motor vehicles filed with the original application 
or whether it be an additional, substituted or emergency vehicle operated under said certificate by 
any order or rule of the Public Service Commission within the limits of the schedule hereinafter 
set out, and further agrees that, upon its failure to pay any such final judgment within sixty days 
from the date of its rendition or final affirmance on appeal, the judgment creditor may maintain 
an action against it in any court of competent jurisdiction to enforce such payment. his policy 
shall be a continuing indemnity. The indemnity thereof shall not be reduced as to any succeeding 
accident by any payment of any claim or by any judgment or any previous accident. Nothing 
contained in the policy or any endorsement thereon, nor the violation of any of the provisions 
thereof or of any law of the state by the assured shall relieve the insurer from any liability here- 
under or from the payment of any such judgment. 

No condition, provision, stipulation or limitation contained in the policy or any other endorse- 
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To this complaint defendant filed a general denial and in a separate para- 
graph, as a special defense, alleged that under the terms and conditions of the 
policy it was not liable for bodily injury to any employee of Oler and Stine, 
or to any person to whom Oler and Stine might be liable under any Workmen’s 
Compensation Law and that the death of plaintiff’s decedent was caused by 


— received while acting in the course of his employment by Oler and 
tine. 


_ Plaintiff’s demurrer to said special defense was sustained. The cause was 
tried by a jury and a motion for a directed verdict was made by each of the 
parties. Defendant’s motion was denied—plaintiff’s allowed, and a verdict was 
returned ae sum of $5,520.84 as directed by the court, upon which judgment 
was entered. 


The defendant moved for a transfer to the equity docket upon the ground 
that the cause of action alleged in the complaint was cognizable only in a court 
of equity, which motion was overruled. 

The record discloses, or tends to disclose, that on January 20, 1935, plain- 
tiff’s decedent was directed by Oler and Stine to drive their truck to the River- 
dale Products Company, Calumet City, Ill, to load a shipment of tankage on 
their truck and deliver the same to Hawkins and Pollard Company at Logans- 
port, Ind.; that he loaded said tankage as directed and started for the city 
of Logansport by the usual and customary route or highway No. 29; and that 
on January 21, 1935, between said points and as he approached the latter, he 
sustained injuries which resulted in his death, 

Oler and Stine, on the 9th day of April, 1934, filed with the Public Service 
Commission a petition to operate motor vehicles as a contract carrier of prop- 
erty over and upon the following route: Route 1 from Chicago to cities and 
towns on State and Federal Highways in Indiana, interstate only. The order 
of the Commission granting the permit is in part as follows: 

“The evidence shows that petitioner now has contracts covering the trans- 
portation of property over the above routes with the following contractors, 
to-wit: 1. Ralph Johnson, Argos, Indiana. Petitioner will do only interstate 


ment thereon, nor the violation of any of the same by the insured shall affect in any way the 
right of any person injured in his person or property by the negligence of the insured or relieve — 
the company from the liability provided for in this endorsement, or from the payment to such 
person of any such judgment, to the extent and in the amounts set forth in the schedule shown 
hereon; but the conditions, provisions, stipulations and limitations contained in the policy and 
any other endorsements thereon shall remain in full force and be binding as between the insured 
and the company. 
Schedule. 

On each motor vehicle used for the transportation of passengers, or property, or both, the 
insurer shall be liable to each person suffering damages as the result of any accident due to the 
negligence of the assured, his agents or representatives in the use or operation of such motor 
vehicle to the extent of the damages sustained, not exceeding five thousand dollars, and subject 
to the same limit, the total liability of the insurer on account of any one accident shall not exceed 
fifty thousand dollars. 

It is understood and agreed that the words “damage to property,” as used in this endorse- 
ment, shall be construed to cover any and all property of passengers in charge of the assured, or 
any of his agents or employes, while carried in or upon the insured motor vehicle, but shall not 
include property (usually designated as “‘cargo’’) loaded for shipment or in transit by the insured. 

In the event of the insolvency or bankruptcy of the insured the insurer shall not be relieved 
of the payment of such indemnity hereunder as would have been payable but for such insolvency 
or bankruptcy. 

Any provision either in the body of the policy to which this endorsement is attached or in any 
other endorsement thereon or attached thereto in conflict with or contrary to the provisions of 
this endorsement shall be deemed to be cancelled hereby. 

The policy to which this endorsement is attached shall not terminate either by expiration or 
cancellation until after ten days notice of such termination in writing by the insurer to the 
Public Service Commission of Indiana. 

Attached to and forming a part of Policy No. 1000619—Indiana issued by State Farm Mutual 
Auto Insurance Company to 

(Name of Insurer) 
Oler and Stine. 
(Name of Insured) 
State Farm Mutual Auto Insurance Co., 
By H. Perry, 
(Signature of Insurer). 

Approved by order the Public Service Commission of Indiana, this 22nd day of June, 1934. 

Perry McChord, 


Attest: Chairman. 


Pete H. Dawson, 
Secretary. 
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business. He agrees to comply with Order No. 11,700 of the Commission and 
shall confine his operation to the transportation of merchandise of the above 
shipper only in interstate business and it is so ordered.” 

The remaining part of the order which may be material is found in the 
footnote.” 

Gerald Stine, one of the partners of the assured firm in charge of the 
conduct of the firm’s business, testified that they owned and operated two 
trucks in Indiana in carrying on their said business; that they had obtained only 
one permit from the Public Service Commission (being the one heretofore 
referred to); that on January 20, 1935, the truck involved in the death of 
plaintiff’s decedent left Bourbon, Ind., and that the next time he saw the truck 
was when he went to the scene of the collision where the truck was in a ditch 
and loaded with a cargo of tankage. He also testified that he had given orders 
to the deceased to take the truck and get the cargo; that his firm had a contract 
with Feed Dealers Products Exchange at Argos which was operated by Ralph 
Johnson; that the cargo was picked up at Riverdale Products Company at 
Calumet City, Ill.; that it was consigned to Hawkins and Pollard at Logans- 
port, Ind., and that it was while in the act of transporting the product by truck 
between these two points that plaintiff's decedent was killed. Objection was 
made and overruled to the witnesses’ testimony as to where the load of tank- 
age was picked up, on the grounds that the witness was not present and his 
answer could only amount to hearsay. On cross-examination by defendant’s 
counsel is found the following: 

“Mr. Huguenard: Q. When you told the court and jury that this truck 
picked up a load of tankage at Calumet City, Illinois, you are only saying what 
somebody else told you? Just answer the question, 

“The Witness: A. No. 

“Mr. Huguenard: Q. You were not there? 

“The Witness: A. No. I can explain why I know it.” 

The witness was not further interrogated as to how or in what manner he 
obtained the knowledge or information as to where the load of tankage was 
picked up. 

The policy issued by the defendant to Oler and Stine was dated March 21, 
1934, and named as the subject of the insurance a Chevrolet truck and semi- 
trailer, which was not the truck driven by plaintiff’s decedent at the time of 
his death. An application for a certificate of title was made for the latter 
truck on or about August 15, 1934. The policy contained a provision that 
the defendant should not be liable for bodily injury of an employee of the 
assured while engaged in the business of the assured or in the operation, main- 
tenance, or repair of the automobile, or to any person to whom the assured 
may be held liable under any Workmen’s Compensation Law. 

The essential errors urging for reversal are: First, the court erred in 
refusing to transfer the cause to the equity calendar; second, the court erred 
in sustaining plaintiff's demurrer to the second paragraph of defendant’s 
answer; third, the court erred in overruling defendant’s motion for a directed 
verdict; and fourth, the court erred in permitting the testimony of the witness, 
Stine, as to where the load of tankage was picked up which plaintiff’s decedent 
was hauling at the time of his death. 

[1, 2] It is contended by defendant that inasmuch as this is a suit on a 
written contract of insurance executed by the defendant to Oler and Stine 
wherein plaintiff is not a party, that the suit is cognizable only in equity. The 
fallacy of this contention lies in the fact that it is not merely a suit upon such 


2“Tt is Therefore Ordered By The Public Service Commission that a permit to operate motor 
vehicles as a contract carrier of property over route No. 1 be issued to Oler & Stine. 

“It is Further Ordered that the applicant shall file with the Secretary of this Commission a 
bond, indemnity undertaking or policy of insurance executed by a company, mutual association of 
reciprocal exchange having legal authority to execute such instruments in the State of Indiana, 
guaranteeing the payment of damages which may result from any and all accidents due to negli- 
gence, in the use or operation of such motor vehicles, which bond, indemnity undertaking ot 
policy of insurance shall be payable to the State of Indiana for the benefit of persons who may 
suffer personal injuries or property damage on account of such negligence, and shall be in the 
amounts and limits as set out in the insurance policy endorsements of this Commission, No. 6A 
and 6C. The amount of cargo insurance carried shall at all times be in an amount sufficient to 
fully cover the property transported. The amount of cargo insurance to be carried may be 
agreed upon by the holder of this permit and the parties with whom he contracts.”’ 





Auto. ] Hindel v. State Farm Mut. Auto Ins. Co. 1313 
of Bloomington, Il. 


insurance contract, but primarily one based upon the Public Service Com- 
mission endorsement executed in conformity with the statutory provision. Suck 
provision of the Indiana statute is set forth in footnote.° 

It seems apparent that Oler and Stine have no interest in this suit; they 
were not made parties and no one claims they should have been. By this 
statute, a new cause of action, unknown to the common law, was created, giv- 
ing the injured party a direct cause of action on the judgment against the 
insurance company. In Van Norden v. Morton, 99 U.S. 378, 25 L.Ed. 453, it is 
said on page 380: 

“We think the rule is settled in this court that whenever a new right is 
granted by statute, or a new remedy for violation of an old right, or whenever 
such rights and remedies are dependent on State statutes or acts of Congress, 
the jurisdiction of such cases, as between the law side and the equity side of 
the Federal courts, must be determined by the essential character of the case, 
and unless it comes within some of the recognized heads of equitable jurisdic- 
tion it must be held to belong to the other.” 

[3] This language, we think, is pertinent to the question presented. We 
do not regard the cases relied upon by defendant as controlling for the reason 
that none of them are based upon a statutory provision such as here involved. 
In Bosse v. Wolverine Insurance Co., 88 N.H. 98, 184 A. 359, there were three 
parties to the litigation and under such circumstances it was difficult, if not 
impossible, to submit the involved issues to a jury. In other cases questions 
oi subrogation, reformation or garnishment were involved and, of course, in 
cases where such questions are presented, no adequate remedy at law exists. 
If the court erred in this respect, however, it was harmless. The verdict was 
a directed one and it is difficult to perceive how the mere transferring of the 
cause to the equity side of the docket and trying the same issues before the 
same court and even the same judge would be of any benefit to the defendant. 
At any rate, any benefit it would have derived from such procedure is not 
disclosed. 

[4-6] In support of the second contested issue, defendant relies upon a 
provision in the original contract of insurance issued by defendant in which 
the defendant is expressly relieved from any liability for any bodily injury “to 
any employee of the insured while engaged in the business of the Assured 
** * or in the operating * * * of the automobile, or to any person to whom 
the Assured may be held liable under any Workmen’s Compensation Law 
*** ” This was a provision relied upon by defendant in its special answer 
to which a demurrer was sustained. There seems to be no factual dispute but 
what plaintiff’s decedent was an employee of the assured and that he sustained 
the injuries resulting in his death while engaged in driving a motor vehicle 
for the assured and in consequence thereof. Such a contention, it seems to us, 
is to ignore the rather plain and unambiguous language of the statute and the 
endorsement which the statute required and which was made a part of the 
policy. They all must be taken into consideration in determining the rights 
and obligations of the parties. There can be little room for doubt that pro- 
visions of the original contract, inconsistent with the provision of the endorse- 
ment as prescribed by the Public Service Commission or the statutory pro- 
vision, are merged in and must give way to the latter. There is no provision 
in the endorsement or the Statute excluding employees of the carrier from pro- 
tection; on the other hand, they are all inclusive. The endorsement expressly 
provides that it is “for the benefit of all persons who may suffer personal 
injuries or property damage due to any negligence of the assured, his agents 
or employees in the operation or use of any motor vehicles under Certificate 


3 “47.1309. Bond or insurance—Coverage.—No person as herein provided shall operate any 
motor vehicle as a contract carrier upon any public highway of the state of Indiana until there 
shall have been filed with the public service commission of Indiana a bond, indemnity endertelies 
or policy of insurance, executed by a company, mutual association or reciprocal exchange, legally 
authorized to execute such instruments in the state of Indiana and to the approval of said com- 
mission, guaranteeing the payment of all damages which may result from any and all accidents 
due to negligence in the use or operation of such motor vehicle, which bond, indemnity under- 
taking or policy of insurance shall be payable to the state of Indiana for the benefit of persons 
who may suffer personal injuries or property damages on account of such negligence and shall 
be in such amount as shall be fixed by such commission at the time of granting a permit for the 
operation of such motor vehicle.” 
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of Public Conveyance and Necessity.” The only exception made in the endorse- 
ment is that the insurer is not liable to the insured for injuries resulting from 
his own negligence. If it had been the intention of the lawmakers or the 
Public Service Commission to. exclude an employee, it could, without difficulty, 
have been so provided. To thus construe the contract is to read into the 
statute, as well as the endorsement, something which is not there. In Con- 
tinental Casualty Company v. Shankel, 10 Cir., 88 F.2d 819, the court there 
was construing an insurance policy endorsement almost in the precise words as 
we have here and thus was dealing with the identical question. There, as here, 
it was claimed that an employee of the assured who was excluded under the 
original coverage, was not entitled to recover. The court disposed of the 
question, and we think, correctly, in the following language on page 824: “The 
exclusion of the employees of Burch from the coverage of the policy proper is 
not of moment, since it is expressly provided in Form E that no condition, 
provision, stipulation, or limitation in the policy proper shall affect in any way 
the right of any person injured in his person by the negligence of Burch or 
relieve the Casualty Company from the liability provided for in Form E.” 

[7] What has been said likewise applies to the language in the original 
policy, which seems to relieve the insurer where the assured may be held liable 
under any Workmen’s Compensation Law. No such exception is made in the 
endorsement or the statute and, in the absence of the same, the provision in 
the original policy ceases to be effective. 

[8-10] Defendant also contends that it is not liable because the motor 
vehicle described in the original policy was not the one plaintiff's decedent was 
driving at the time he received his injuries. True it is, the evidence discloses 
that the motor vehicle used at the latter time was purchased and placed in 
operation by Oler and Stine, not only subsequent to the issuance of the original 
policy, but after the permit was granted to the assured by the Public Service 
Commission. In other words, it is contended that the motor vehicle operated 
at the time plaintiff's decedent sustained his injuries was not being used under 
the granted permit. Again we think defendant ignores the provisions of the 
endorsement and the purposes of the Contract Carrier Act. There is found in 
the endorsement sweeping provisions requiring the insurer to waive “a descrip- 
tion of the motor vehicle operated or used under the Certificate” and fixing 
liability even though the contract carrier may violate “the provisions thereof 
or of any law of the State.” It would seem to us that the purpose of the law 
requiring the giving of a bond would be defeated if the insurer could escape 
liability by merely showing that the contract carrier was using a motor 
vehicle different from the one in use at the time the permit was issued. 
Undoubtedly the purpose of the law was to give protection to persons injured 
by the negligence of the carrier in operating under a permit issued by the 
Commission, The endorsement required by the Commission, from its plain 
words, contemplated that the carrier might operate a vehicle not described in 
the policy or permit and the insurer was not permitted to escape liability even 
though the carrier might violate the law. 

In Fidelity & Casualty Company of New York v. Jacks, 231 Ala. 394, 165 So. 
242, the Supreme Court of Alabama had occasion to pass upon a similar question 
and held contrary to the contention made by the insurer, both there and here. 
We agree with the conclusions reached by that court. There, the court on page 
246 said: 

“We must hold the intent of the law is to put financial responsibility behind 
the operations of the motor transportation company as a protection to those 
with whom they do business and the public concerned with the safety of the 
public highways being used by insured in the conduct of the business of a 
common carrier for hire. ue 

“It is not for the passenger, boarding a vehicle of such carrier to inquire 
whether the particular vehicle so publicly employed has been put into the 
service in conformity with lawful regulations; nor for a shipper via such carrier 
to inquire what vehicle of such owner receives and carries his freight; nor for 
the public to be deprived of the security provided in the bond against the 
carrier’s negligence by reason of another wrongful act of such carrier in putting 
into service a vehicle in violation of the rules with which he should comply. 

[11] It is also insisted there is no evidence that this particular vehicle was 
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being operated within the limits, that is, of the route defined and limited in 
the order of the Commission, or while making a haul within the limiting pro- 
visions of the order of the Commission. The validity of this contention rests 
upon the propriety of the testimony of the witness, Gerald Stine, heretofore 
referred to. It is argued that the testimony of this witness, as to where the 
load of tankage was picked up, was merely hearsay, as the witness was not 
present. We think the testimony is not subject to the criticism made. The 
witness was the manager of the assured’s business. He gave the deceased 
orders as to where and when he should go to receive the cargo in question, he 
knew and gave orders as to whom the cargo should be delivered and actually 
saw the cargo at the place of the wreck and resulting injury. On cross- 
examination he denied that his testimony was hearsay and offered to explain 
how he possessed the information to which he had testified, but the explanation 
was not called for. Under such circumstances, we are not impressed with 
defendant’s contention. 


[12] Defendant also contends that the statute of Indiana (heretofore quoted 
—footnote 3) or the endorsement issued pursuant thereto is not for the protec- 
tion and does not cover the next of kin of a deceased person for whose death 
the assured may be liable because of death by wrongful act, but only makes 
provisions “for the the benefit of persons who may suffer personal injuries.” 
In other words, the theory is advanced that, even though the insurer might be 
liable for a personal injury, such liability would cease upon the death of the 
injured party and that no right of action is maintainable by the administrator 
or next of kin of such person as is here claimed. Cases which are cited in 
support of such contention are generally not in point, but, whether in point 
or not, we do not agree with the theory thus advanced. We do not think it 
is a reasonable construction of the statutory provision referred to. It will be 
noted the statute requires a bond guaranteeing the payment of all damages 
which may result from any and all accidents due to negligence in the use or 
operation of such motor vehicle. This language is plain and unambiguous, but 
that later appearing in the same section “for the benefit of persons who may 
suffer personal injuries or property damages on account of such negligence” 
furnishes the basis for defendant’s contention. Considering the purpose of the 
law in connection with the language used, we are unable to comprehend why 
the Legislature would make provision for the protection of a person receiving 
an injury on account of the negligence of common carriers operating within 
the state and at the same time intend that the death of the party suffering such 
injury should relieve the insurer of liability for such negligence. In our judg- 
ment it was not so intended and the statute should not be so construed. Even 
though we merely consider the language relied upon by defendant, “for the 
benefit of persons who may suffer personal injuries,” yet we think the statute 
must be construed to cover an injury which results in death. Volume 32, 
Corpus Juris, p. 521, in treating of this subject matter, says: “There are two 
classes of personal injuries: Those that are fatal; and those that are not fatal. 
The term naturally includes injuries of both classes because no one of either 
class is not an injury. The obvious and ordinary meaning of the word is all 
injuries, whether fatal or not; however, the word is known by its associates 
and by the sense in which it is used in other parts of the same contract or in 
similar agreements.” 

There is cited in support of the text, the case of Standard Life & Accident 
Ins. Co. v. MeNulty, 8 Cir., 157 F. 224, and in discussing the question, the 
court on page 226 said: “The obvious and ordinary meaning of the word 
‘injuries’ is all injuries, whether fatal or not, and where the words of a contract 
are clear, and their common meaning is plain, there is no room for construction.” 

We reach the conclusion that there are no errors which require a reversal, 
and the judgment is affirmed. 
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L A. TUCKER TRUCK LINES v. BALTIMORE AMERICAN INS. CO. 
OF NEW YORK. No. 11094. 
Circuit Court of Appeals, Eighth Circuit. July 13, 1938. 
97 Federal Reporter (2d) 801. 
SETTLEMENT. 

Whether company insuring truck company against loss from liability to con- 
signee of stolen property waived policy requirement of insurer’s written consent 
to insured’s settlement of claim thereunder by refusing to pay or assume liability 
for amount paid consignee by insured held for jury under evidence in action on 
policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; George H. Moore, Judge. 

Action by the L. A. Tucker Truck Lines, a corporation, against the Baltimore 
American Insurance Company of New York on a motor carrier’s liability insur- 
ance policy. From a judgment on a directed verdict for defendant, plaintiff 
appeals. 

Reversed and remanded. 

J. Grant Frye, of Cape Girardeau, Mo. (H. Howard Frye, of Cape Girardeau, 
Mo., on the brief), for appellant. 

A. M. Spradling, of Cape Girardeau, Mo. (Dearmont, Spradling & Dalton, 
of Cape Girardeau, Mo., on the brief), for appellee. 

Before Stone, Woodrough, and Booth, Circuit Judges. 

Boorn, Circuit Judge. 

This action was commenced in the State Court of Missouri by plaintiff 
L. A. Tucker Truck Lines to recover on an insurance policy. It was removed to 
the Federal Court on the ground of diversity of citizenship. 

The facts were undisputed and were as follows: Defendant Insurance Com- 
pany, by its policy, insured plaintiff in the sum of $5,000 against loss resulting 
from liability. On July 15, 1936, the plaintiff Truck Lines was employed by the 
Moon Distributing Company to transport a cargo of liquor of the value of 
5,134.50 from Louisville, Kentucky, to Cape Girardeau, Missouri, where said 
Moon Distributing Company, the consignee, was located. While in transit, and 
just before it arrived at its destination, the liquor was stolen or hi-jacked. 

Plaintiff demanded payment from the Insurance Company, which was refused. 
After plaintiff had paid the Moon Distributing Company for said loss, it brought 
suit against the Insurance Company to recover on the policy. 

The petition alleged that the policy was in effect at the time of the loss; 
that a loss had been sustained under said policy; that plaintiff had only per- 
formed all conditions on its part required to be performed, and had demanded 
payment from defendant, which defendant had refused; that plaintiff had been 
obliged to pay the owner of the liquor for the loss thereof; and asked for 
reimbursement of the amount of the loss. 

The defendant Insurance Company demurred to the petition on the ground 
that it did not state facts sufficient to constitute a cause of action. 

The demurrer was overruled and defendant filed an answer setting up various 
matters in defense, and among them the following: 

“The defendant further states that, if plaintiff did pay to Moon Distributing 
Company the amount set out in its petition, it did so without lawful right or 
authority so to do; that the liability of plaintiff to the Moon Distributing Com- 
pany, if any, had not been fixed and established as required by law and the con- 
tract of insurance; that the amount of the payment by plaintiff to the Moon 
Distributing Company, as set forth in plaintiff's petition, had not been fixed and 
determined according to law and the contract sued on in this cause, and that 
such payment, if any, was voluntarily on the part of plaintiff, and this defendant 
is not liable therefor; that in its contract with defendant, the plaintiff agreed 
that it would make no settlement of any claim arising under the contract sued 
on without the written consent of defendant; that in making its settlement 
with the Moon Distributing Company, plaintiff did not secure the written 
consent of defendant, but voluntarily made said settlement without the consent 
or knowledge of this defendant, and in violation of the terms and conditions 
oi said policy.” 

Plaintiff in reply to the answer alleged: 
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plaintiff paid consignee, at a time when defendant had repudiated its 
obligations under said policy and had denied all liability thereunder * * *. Plain- 
tiff further says that the defendant, by its acts and conduct aforesaid, and by 
its repudiation of its obligations under said policy, and by its denial of any liability 
thereunder, waived any rights as against plaintiff to require plaintiff to secure the 
ee consent of defendant before settling with the consignee of such theft and 
osses. 


The pertinent provisions of the policy in suit are set out in the margin.’ 

The case went to trial, and among the evidence introduced by plaintiff was 
the testimony of H. G. Schmitz who testified: 

“Moon Distributing Company instructed us if we did not pay them they 
would file suit for the loss of the merchandise. We furnished proof of loss to 
the Baltimore American Insurance Company of New York and made a proper 
claim to them. Two auditors came down checked our files and records as to 
premiums being properly paid. That was around August or September fol- 
lowing the loss and outside of that they sent one adjuster down here named 
Rowse. I made demand for settlement of this policy and they wouldn’t pay it. 

“Q. Did the company or its officers or agents or any of the adjustment com- 
panies, Western Adjustment and Inspection Company’s agent, any of those 
people, tell you why they wouldn’t pay it? A. Never said a word wouldn’t 
even answer me.” 

Exhibit D introduced by plaintiff without objection is as follows: 

“Western Adjustment and Inspection Company 
“Pierce Building, St. Louis, Mo. 
“November 18, 1936. 


“- * * 


“Mr. J. Grant Frye, Attorney at Law, 


“Missourian Building, Cape Girardeau, Missouri. ois . 
“Dear Sir: Re: L. A. Tucker Truck Line (Moon Distributing Co.—Balti- 


more American Ins, Co. Policy #T M-16057). 


1 “The Baltimore American Insurance Co. of New York * * * does insure L. A. Tucker 


Truck Line * * * from May 25, 1936, until canceled * * * against loss resulting from the 
liability of the assured to others for loss or damage to lawful goods and merchandise consisting 
principally of general merchandise caused by any of the perils enumerated below for which loss 
or damage the assured is liable * * *. 

“(Endorsement I) (3) It is expressly understood and agreed that in the event of loss by 
theft or pilferage the liability of this company shall be limited as follows: On shipments of wines, 
beers, and/or liquors—$5,000 * * * all other terms and conditions of policy remaining unchanged. 

“(Endorsement II) (4) This policy covers the legal liability of the assured as carrier and/or 
bailee and/or warehouseman under tariff and/or bill of lading and/or shipping receipt issued 
by the assured for direct loss or damage from perils specified in policy to which this form is 
attached on shipments of lawful goods and/or merchandise consisting principally of general 
merchandise while loaded for shipment on and/or in transit in or on the motor truck and/or 
trucks and/or trailers in the service of the assured within the United States and Canada: 

“(Endorsement III) (7) It is the intent of this insurance to cover the herein described ship- 
ments against the risks of as herein provided while in the custody and control of the assured 
and/or the truck men hauling for them while in or on trucks * * * until safely delivered to 
* * * consignee * * * . 

“(8) This policy insures against direct loss or damage to such goods by * * * theft (includ- 
ing pilferage), it being understood and agreed that each claim for loss by theft or pilferage shall 
be adjusted separately and from the amount of each such loss, when determined, the sum of 
$25.00 shall be deducted * * * . 

“(9) Any and all other clauses and conditions contained in the policy to which this form 
is attached, that are inconsistent herewith are hereby waived. 

“(11) It is the purpose of this insurance to indemnify the assured for their liability as a 
carrier only to the amount which they are obliged to pay and do pay on such merchandise by 
reason of losses caused as herein defined. 

(12) The assured, whenever requested, shall aid in securing information and evidence 
and the attendance of witnesses and shall defend any action at law or in equity through such 
counsel as this Company may direct, but at this Company’s expense. The assured shall make no 
settlement of any claim arising hereunder nor incur any expense without the written consent of 
this Company. The Company shall have the right to settle any claim or suit at its own cost at 
any time. 

“(17) Suit against Company. No suit or ti hi i 
claim shall be A... My. aay, court of law gene Age dP or eae pe seeseaee of any 

: ; y . 5 a ait) ‘Ss s s ve fully com- 
plied with all the requirements of this policy. No suit or action shall lie against the Company to 
recover for any loss under this policy unless it shall be brought by the assured for loss cstually 
sustained and paid by the assured, nor unless such action be brought within ninety (90) ‘days after 
the payment of such loss or damage, provided that where such limitation of time is prohibited 
by the laws of the State wherein this policy is issued, then, and in that event, no suit or a ti 
under this policy shall be sustainable unless commenced within the shortest limitatior 5 soa 
under the laws of such State * * * .” , a Petmeeen 
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“We have your letter of inquiry of November 13th, asking for ‘the reason 
you do not pay this policy’. 

“This is to advise that the Insurance Company instructed us to decline any 
and all liability to the L. A. Tucker Truck Line for various causes, and they 
have not specified those causes. 

“Should you care to discuss this matter with the writer if you are in St. 
Louis at any time, he will be pleased to have you call; or you may call on Mr. 
E. V. Cole, Manager of our Cape Girardeau office. 

“Very truly yours, 
“Walter W. Rowse, Adjuster”. 

Mr. J. Grant Frye testified for plaintiff as follows: 

“T talked to D. O. Layton in charge of their St. Louis office on December 
1, 1936. * * * In further conversation with Mr. Layton, I told him we wanted 
our money; these people had to have it. I asked Mr. Layton why it was they 
wouldn't pay this policy. I asked him what his reason was, what explanation 
he could give. He declined to give any. He said, ‘I don’t know as I can say, 
but you see Mr. Harold Knebel’, 

“IT talked to Mr. Knebel and I asked Mr. Knebel the same thing, what was 
wrong, why they wouldn’t pay this policy. He stammered a while and finally 
said they didn’t care to discuss their reasons; that was the answer of Mr. 
Knebel in their office.” 

Evidence was introduced to the effect that for about four months after the 
liquor was stolen, plaintiff made numerous requests to the Insurance Company 
for payment of the loss, and co-operated with the Insurance Company and with 
the State Police and Federal Department of Justice in attempting to discover 
who had stolen the liquor; that the Insurance Company refused to pay the loss 
and refused to give its reasons for: denying liability; that plaintiff then paid 
the amount of the loss to the consignee without the consent of the Insurance 
Company; that the consignee had threatened to sue the plaintiff, but no suit 
had been commenced; that at the time the liquor was stolen, plaintiff owned 
one share of stock in the consignee, the Moon Distributing Company. 

Plaintiff Truck Lines owned about twenty trucks and hauled anything its 
customers directed it to haul. The only liquor which had been hauled by plain- 
tiff was the load which was hi-jacked, and a load hauled the previous week. 

Plaintiff did not have a permit from the Interstate Commerce Commission 
to haul freight in interstate commerce; but it did have a Missouri Interstate 
Permit from the Public Service Commission of Missouri to operate as a freight- 
carrying motor carrier over an irregular route in interstate commerce. Plaintiff 
also had on file with the Interstate Commerce Commission an application to 
do an interstate business between Missouri and Louisville, Kentucky, filed in 
January, 1936. This had not yet been acted upon. The plaintiff had filed a 
rate or tariff with the I. C. C. and it had been approved. There was testimony 
to the effect that there was a provision or regulation of the I. C. C. which 
allowed truck companies to operate until the Commission finally made a ruling 
on their applications. 

At the close of plaintiff's case, defendant made a motion for a directed 
verdict. The Court sustained said motion and charged the jury that under the 
policy, it was necessary for plaintiff to have the consent of the Insurance Com- 
pany before settlement was made; that no suit was ever instituted by the 
consignee to establish liability, and the Insurance Company did not have an 
opportunity to defend the insured against the claim of said consignee. Plain- 
tiff excepted. : 

Plaintiff further excepted on the ground that the right of the Insurance 
Company to furnish counsel and the provision that no settlement should be 
made without the written consent of defendant, was waived by the refusal of 
defendant to pay the policy or assume any liability thereunder. 

Plaintiff contends that by denying any and all liability under the policy, 
defendant waived and abandoned the requirement of written consent before 
settlement. ; 

Plaintiff further contends that under the evidence, plaintiff was liable to 
consignee as a common carrier, and since there was nothing in the policy 
requiring a legal adjudication of plaintiff's liability, such adjudication was not a 
condition precedent. 
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We think the Court erred in directing a verdict for defendant and that the 
question of waiver was for the jury in view of the testimony introduced by 
plaintiff. 

There is a showing that in view of all the cricumstances, plaintiff proceeded 
in a prudent manner in making the settlement. There is no showing that too 
great an amount was paid. 

The question of waiver was the principal one in the case, and the evidence 
made it one for the jury to pass upon. 

This question of waiver was, as we have seen, raised by the reply in the 
case; it was the foundation of the charge of the Court to the jury wherein it 
was stated: 

“The policy of insurance sued on in this case is a written contract between 
Tucker Truck Line and the Insurance Company. The suit in this case is on 
that contract and the parties are bound by the terms and conditions in the 
contract. 

“* * * The evidence in this case shows that the Tucker Truck Line did 
settle with the Moon Distributing Company without the written consent of the 
insurance company and that no suit was ever instituted by the Moon Dis- 
tributing Company against the Tucker Truck Line to establish liability, and the 
insurance company did not have an opportunity, under the terms of the policy, 
to defend the Tucker Truck Line against the claim of the Moon Distributing 
Company. 

“* * * Under the terms of this policy and the undisputed facts in evidence 
in this case, the court is of the opinion that the plaintiff is not entitled to 
recover and directs you to render a verdict for defendant.” 

This was the principal question discussed in the briefs of counsel on the 
appeal to this Court. 

Let us examine the limitations to waiver as given to it in the authorities. 

In 36 C.J. p. 1116, the following statement is made: 

“Where Insurer Delays or Refuses to Defend. The provision against 
settlement by insured cannot be taken advantage of by insurer, where it 
unreasonably delays to take any action, after notice of the claim, or where 
it breaches its contract, by refusing to defend or settle and denying liability, 
or by withdrawing from the case, in either of which cases insured is released 
from its agreement not to settle, and has the right, provided he acts in good 
faith and with due care and prudence, to make a settlement of the claim or 
suit; and the amount paid in such settlement, if reasonable, may be recovered 
from insurer. This rule applies, although the policy also provides that no 
action shall lie against insurer as respects any loss under the policy unless it 
shall be brought by insured himself, to reimburse him for loss actually sus- 
tained and paid by him in satisfaction of a judgment after trial of the issue, 
the refusal to defend amounting to a waiver of such provision. Such settle- 
ment, in the absence of proof to the contrary, is presumptive evidence of a 
liability, and of the amount thereof. But insurer is not absolutely bound by 
such settlement; ‘it must further appear that the loss or liability was within 
the policy, and where the policy: merely permits, but does not require, insurer to 
defend. its refusal to do so does not estop it from questioning the reasonable- 
ness of a settlement made by insured, or the fact of insured’s liability. * * * ” 

In Rieger v. London Guarantee & Acc. Co., 202 Mo.App. 184, 215 S.W. 920, 
wherein the Insurance Company denied liability, the Court said (page 930): 

“The answer pleaded that such payments were voluntary. The facts show 
that they clearly were not. Besides, the company had breached its contract, 
and, under these circumstances, the insured had the right to, in good faith, 
make the best compromise he could and is not bound to submit to an adverse 
judgment.” 

In Kansas City, M. & B. R. Co. v. Southern Ry. News Co., 151 Mo. 373, 52 
S.W. 205, 45 L.R.A. 380, 74 Am.St.Rep. 545, wherein the News Company refused 
to defend, the Court said (page 209): F 

“The fact that the amount of the judgment was determined by agreement 
would not take the judgment without the protection of the defendant’s covenant 
‘to indemnify the plaintiff for all damage to which it may be subject or which 
it may have to pay.’ The only effect the consent could have would be to 





1320 The Insurance Law Journal, Vol. 91 [Nov., 1938 


reduce the judgment from conclusive to presumptive evidence only of the 
defendant’s liability on its contract, and of the amount thereof and to afford 
it the right and privilege of showing either that the judgment was procured 
by a fraudulent collusion, was not founded upon a legal liability, or that it 
exceeded such liability.” 

In Compton Heights Laundry Co. v. General Acc., F. & L. Assur. Corp., 
195 Mo.App. 313, 190 S.W. 382, the Court said, in reference to a waiver (page 385) : 

“It is a well-known practice concerning all transactions to require of any 
one to take advantage of his rights at a proper time. It is also held ip many 
instances that a party has relinquished or refused to accept a right in such a 
way that the contention cannot thereafter be entertained that such right was ever 
possessed. It must also be remembered, in considering a case of this character, 
that the insured, if not protected by the terms of his policy, should have a free 
hand to proceed, as soon as practical, in his own way. This right is as essential 
to the insured as are the provisions in the policy giving the insurer exclusive 
control of accidents covered by its policy. * * * 

“Under the well-established rules of law in this state governing the actions 
of an insurer in a case of this character, unquestionably there was sufficient testi- 
mony upon which to base the conclusion that defendant waivéd the provisions of 
its rider.” 

In Murch Bros. Const. Co. v. Fidelity & Cas. Co. 190 Mo.App. 490, 176 
‘S.W. 399, in which case counsel for the Insurance Company withdrew while the 
‘case was unfinished, the Court said (page 405) : 

“When, therefore, counsel for the Casualty Company withdrew from the case 
on the theory that all that was left in it was ordinance liability, he was acting 
‘under a misconception. Neither he nor his client was justified in then abandoning 
the defense. Doing so, it was at their own risk and peril. By doing so, they 
left the Construction Company free to handle the case in its own way, to make 
fair compromise and to hold the Casualty Company to its bond, if it should 
appear that the accident happened to Butz in consequence of acts of negligence 
as at common law.” 

Other cases are in accord. See St. Louis Dressed Beef & Provision Co. v. 
Maryland Casualty Co., 201 U.S. 173, 26 S.Ct. 400, 50 L.Ed. 712; Royal Insurance 
Co. v. Martin, 192 U.S. 149, 24 S.Ct. 247, 48 L.Ed. 385, wherein the Court said (24 
S.Ct. page 251): ; 

“A general, absolute refusal to pay in any event, or a denial by the company 
of all liability under its policy, dispensed with such formal proofs as a condition 
of its liability to be sued, and opened the way for a suit by the assured in order 
that the rights of the parties could be determined by the courts according to the 
facts as disclosed by evidence.” 

See, also, John Alt Furniture Co. v. Maryland Casualty Co., 8 Cir., 88 F.2d 
36; Continental Casualty Co. v. Shankel, 10 Cir., 88 F.2d 819; Indemnity Ins. 
Co. of North America v. Forrest, 9 Cir., 44 F.2d 465; Interstate Casualty Co. 
v. Wallins Creek Coal Co., 164 Ky. 778, 176 S.W. 217, L.R.A. 1915F, 958; Weiss 
v. Continental Ins. Co., Mo.App., 61 S.W.2d 392. In this last case the Court 
said (page 395): ; ; a 

“Having been inserted in the policy for the benefit of defendant, the provision 
in question was one which might be waived by it (26 C.J. 281, 390); and the 
waiver in this case is to be placed upon a previous denial of liability. * * * 

“We are not to be understood as holding that defendant’s mere investigation 
of the loss was a denial of liability, or that it was to be deprived of its right to 
conduct an investigation by reason of the frequent demands of the insured, or 
their representative, that the loss be adjusted. * * * But separate and apart from 
the question of the investigation was the proof of acts and conduct which tended 
to establish a fixed purpose to deny liability; and a denial of liability is a waiver 
of the right to insist upon an examination of the insured or an inspection of his 
papers (26 C.J. 411), just as it is a waiver of other and similar conditions in 
the policy.” 

The Court further said: 

“We are not saying that the evidence disclosed a waiver as a matter of law, 
but rather that the evidence tending to show that defendant at all times took the 
position that the fire was an incendiary one, and that it was not bound to pay 
anvthing. was sufficient, on conflicting facts, to take the question of waiver to 
the jury.” 
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In Burgess v. Mercantile Town Mut. Ins. Co., 114 Mo.App. 269, 89 S.W. 
568, the Court said (page 571) : 

“The requirement of notice and proof of loss is a formal condition introduced 
into the policy solely for the benefit of the insurer, and it may be waived 
by it. = = 

‘The question of waiver is usually a mixed question of law and fact. In a 
case of express waiver, and in a case where the act or conduct of the insurer has 
been so definite and certain as to amount to a waiver in that behalf, in accordance 
with the settled rules of law; that is, in a case where the evidence of waiver is so 
convincing that reasonable men could not differ as to the result thereof, the court 
is authorized to declare a waiver as a matter of law. Ordinarily, however, it is 
a question of fact for the jury, or for the court sitting as a jury trying the facts. 
It is the province of the court to determine whether or not there is evidence to 
support the alleged claim of waiver. The weight and sufficiency of the evidence 
is purely a question for the jury, or the court sitting as a jury trying the facts. 
Each case must depend upon its own peculiar circumstances and surroundings. 
The doctrine of this court is that ordinarily, a waiver is a question of intention. 
It is often dealt with and ascertained in accordance with the principle of estoppel.” 

See Okey v. State Ins. Co., 29 Mo.App. 105; Cooley’s Briefs on the Law of 
Insurance, Vol. 3, pp. 2778, 2779. 

Other questions besides the one involving waiver have been discussed in the 
briefs of counsel; but as the question of waiver is, in our opinion, decisive of the 
case, we refrain from discussing them. 

For the error pointed out, we think the judgment should be reversed and the 
case remanded for further proceedings. 

It is so ordered. 


FIREMAN’S FUND INDEMNITY CO. v. KENNEDY. No. 8625. 
Circuit Court of Appeals, Ninth Circuit. June 30, 1938. 
97 Federal Reporter (2d) 882. 
1. RIGHT OF CREDITOR. 

An injured person’s right to proceed against an insurer under an automobile 
liability policy is dependent on provisions of insurance contract as a whole, and 
he can acquire no greater right thereunder than that existing in favor of assured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2. NOTICE. . 5 

Under blanket automobile liability policy issued to city to cover certain 
persons in city’s service providing that injured person may proceed against 
insurer to recover amount of unsatisfied judgment against city, but requiring 
city to give insurer prompt written notice of an accident, an injured person 
could not recover from insurer on a judgment obtained against city if city’s 
contractual duty to give notice of accident remained unfulfilled. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

3. NOTICE. 


Under blanket automobile liability policy issued to city to cover certain 
persons in city’s service, requiring city to give “prompt”. written notice of an 
accident to insurer, the word “prompt” required notice to be given within a 
reasonable time in the particular circumstances. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

4. NOTICE. 


Under an automobile liability policy requiring assured to notify insurer of 
accident, assured omits notice at his peril, and it is not enough for assured to 
act on his cursory knowledge of whether injury occurred, but he must make 
an effort to know the facts. 


(For other cases, see Insurance, Dec. Dig. § 535.) 
5. NOTICE. 


Under blanket automobile liability policy issued to city to cover certain per- 
sons in city’s service including motor patrolmen, where automobile collided 
with rear of patrol car which had stopped at intersection, automobile passenger 
was injured, and patrolman saw evidence of injury but made no effort to find 
out how seriovs injury was, notice of accident to insurer more than 40 days 
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after its occurrence was not “prompt” notice as a matter of law, within policy 
requirement, and passenger could not recover under policy on unsatisfied judg- 
ment obtained against patrolman. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Haney, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District of 
Montana; James H. Baldwin, Judge. 

Action by May Kennedy against the Fireman’s Fund Indemnity Company 
on a blanket automobile liability policy issued to the City of Butte, Montana. 
From a judgment entered on a directed verdict for plaintiff, defendant appeals. 

Reversed and remanded, with instructions to enter judgment for defendant. 

Bronson, Bronson & McKinnon, of San Francisco, Cal., for appellant. 

Harrison J. Freebourn and Enor K. Matson, both of Helena, Mont., for 
appellee. 

Before Garrecht, Haney, and Stephens, Circuit Judges. 

STEPHENS, Circuit Judge. 

This is an appeal from a judgment of the District Court for the District of 
Montana. The case was tried to a jury, and when it was announced that the 
plaintiff would offer no more testimony, the defendant by its attorney announced 
that it had no evidence to submit, and rested its case. Thereupon it interposed 
a motion for a directed verdict, which motion the court denied. The plaintiff 
then made a motion for a directed verdict, which motion was granted by the 
court, and under the direction of the court the jury returned its verdict for the 
plaintiff and against the defendant in the sum of $10,000. 

This action is based upon what is commonly called a “blanket” automobile 
liability policy issued by the Fireman’s Fund Indemnity Company, a corpora- 
tion, to the City of Butte, Montana, as the assured and covers certain persons 
in that city’s service, including motor patrol men. It is an action to recover on 
the policy after execution returned unsatisfied following a judgment for 
damages for personal injuries recovered by May Kennedy, appellee here, in 
her action against Harry E. Kinney, Jr., a motor patrolman, covered by the 
terms of the policy. ; 

While on duty Kinney was driving a patrol car and was accompanied by 
another officer, Leroy McLeod. At about 11 A. M. on December 8, 1933, a car 
driven by John Holland, in which the appellee was riding as a passenger, struck 
the patrol car in the rear at a street intersection. 

In her suit against Kinney appellee claimed that she was injured in the 
mishap. She recovered judgment in the sum of twenty thousand dollars in 
the District Court of the Second Judicial District of the State of Montana, in 
and for the County of Silver Bow, and this judgment has become final. 


” 


Failing to realize upon her judgment against Kinney, she now seeks to be 
paid by the insurance company up to the amount of the insurance of $10,000. 

The specific section of the policy relied upon in this action by plaintiff below 
[appellee here] is as follows: “H. Bankruptcy or insolvency of the Assured shall 
not relieve the Company of any of its obligations hereunder. If any person or 
his legal representatives shall obtain final judgment against the Assured because 
of any such injuries, and execution thereon is returned unsatisfied by reason 
of bankruptcy, insolvency or any other cause, or if such judgment is not sat- 
isfied within thirty days after it is rendered, then such person or his legal 
representative may proceed against the Company to recover the amount of 
such judgment, either at law or in equity, but not exceeding the limit of this 
policy applicable thereto.” 

Practically all of the issues on this appeal relate to the subject of notice to 
the insurer. Paragraph “D” of the insurance policy provides for notice in the 
following terms: “D. Upon the occurrence of an accident, the Assured shall 
give prompt written notice thereof to the Company’s Head Office at San 
Francisco, California, or to its Eastern Office in New York City, New York, or 
to any Authorized Agent. If any claim is made on account of such accident, 
the Assured shall give like notice thereof with full particulars. If thereafter, 
any suit or other proceeding is instituted against the Assured to enforce such 
claim, the Assured shall immediately forward to the Company at its Head Office 
or its Eastern Office every summons or other process 'served upon him. Notice 
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given by or on behalf of the Assured to any Authorized Agent of the Company 
within the State in which this policy is issued, with particulars sufficient to 
identify the Assured, shall be deemed to be notice to the Company, it being 
understood that failure to give any notice required to be given by this policy, 
within the time specified therein, shall not invalidate any claim made by the 
Assured if it shall be shown not to have been reasonably possible to give such 
notice within the prescribed time and that notice was given as soon as was 
reasonably possible.” 

The parties have raised several questions pertinent to this section: “Con- 
sidering the rights of appellee as a third party beneficiary under paragraph 
“H” of the policy, does paragraph “D” effect her rights? In the circumstances 
of this case does notice of injury and claim of appellee given some forty odd 
days after the collision comply with the contractual requirement as a matter 
of law? Was earlier notice impossible? 

While each of these several questions will be considered, their close relation 
prevents entirely separate treatment. 

[1] It is the contention of appellant that under this contract of insurance 
the failure to give the required notice to the insurance company defeats the 
right of recovery by the injured party (appellee) from the.insurance company 
exactly as it defeats the right of the assured to be indemnified by the company 
after the payment of a judgment. . 

Upon the other hand, appellee claims that the conditions of the policy 
relating to her maintenance of a successful action against the insurance com- 
pany are all contained in Paragraph “H” of the policy, herein quoted. Specific- 
ally, that failure of Kinney or the City to give the required notice does not 
affect her right to recover from the company. 

Appellee’s position is unsound. This court considered a question similar 
in principle in Royal Indemnity Company v. Morris, 9 Cir., 1929, 37 F.2d 90, 
suit by a third party beneficiary as in the instant case. The insurance contract 
required the insured to furnish the insurer a copy of process if suit were 
brought on a policy of personal indemnity. The insured did not comply with 
this provision of his policy and the court said (page 92): “ * * * it must be 
conceded, * * * that he [insured] violated a material condition of the policy, 
* * * it is not controverted that as a result of the default he forfeited his right 
to claim indemnity under the policy. That being true, the question remains 
whether the appellee is in any better position. * * * Upon consideration we 
feel constrained to answer it in the negative. [Citing Metropolitan Casualty 
Ins. Co. v. Colthurst, 9 Cir., 36 F.2d 559, and referring to Coleman v. New 
Amsterdam Casualty Co., 247 N.Y. 271, 160 N.E. 367, 369, 72 A.L.R. 1443.]” 

We cite the following cases as sustaining the general principle elucidated 
in Royal Indemnity Co. v. Morris: Clements v. Preferred Acc. Ins. Co. of New 
York, 8 Cir.,1930, 41 F.2d 470, 76 A.L.R. 17; Ocean Accident & Guarantee Cor- 
poration v. Lucas, 6 Cir.,1934, 74 F.2d 115, 98 A.L.R. 1461; Coleman v. New 
Amsterdam Casualty Co., 247 N.Y. 271, 160 ‘N.E. 367, 369, 72 A.L.R. 1443; Gen- 
eral Casualty & Surety Co. v. Kierstead, 8 Cir., 1933, 67 F.2d 523. 

In the latter case it is said (page 525): “The right of the injured party to 
proceed against the insurer is dependent upon the provisions of the insurance con- 
tract. He can acquire no greater right thereunder than that existing in favor 
of the insured. In other words, if the conduct of the insured has been such as 
to bar him from right of recovery under the contract, then the injured party is 
likewise precluded from recovery. |Citing many cases.]” 

We think the quotation clearly and accurately states the law. 

{2| Another and narrower distinction sought to be drawn by appellee is 
based upon the difference in wording of the so-called insolvency and bankruptcy 
clauses of insurance (paragraph “H”) policies. The clause hefore the court in 
Roval Indemnity Co. v. Morris, supra, read: “An action may be maintained 
by the iniured person * * * against the company under the terms of the policy * * *.” 
(Italics ours.) 

Whereas the comparable language in the policy here being considered is: 
“* * * then such person * * * may proceed against the company to recover the 
amount of such judgment * * *.” 


The point sought to be established is that the clause quoted from the Morris 
Case applies all of the terms of the policy to the right of the injured to sue, 
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whereas the comparable clause in the instant case gives the right to proceed 
against the company (under paragraph “H” of the policy) independent of the 
rest of the policy. This reasoning is erroneous; the injured person in proceeding 
against the company must proceed upon the terms of the contract as a whole. 
The section specifically giving her the right to proceed at all makes numerous 
general references to the policy. Standing alone it would be meaningless. See, 
New Jersey Fidelity & Plate Glass Ins. Co. v. Clark, 9 Cir.,1929, 33 F.2d 235, 
where the principle just stated is applied to interest upon a judgment. See, 
also, Appleman on Automobile Liability Insurance, p. 91 et seq. . ; 

For a complete discussion of the principle involved and for a dissertation 
on the importance of “prompt” notice to insurer, which will be later considered, 
see Clements v. Preferred Acc. Ins. Co. of New York, supra. We conclude 
that appellee’s judgment against the appellant cannot be sustained if there 
remained unfulfilled the assured’s contractual duty to give notice of the mishap. 

Neither Kinney nor any one else for Kinney or for the city ever gave any 
notice to the company of the accident or of appellee's injury until the expira- 
tion of more than forty days after its occurrence. 

The collision occurred December 8, 1933; on January 22, 1934, appellee’s 
claim for damages resulting from the collision was received by the City Clerk 
of Butte, Montana, and an employee of appellant’s heard it read in City Council 
the next day, Formal notice thereof was given the insurance company Feb- 
ruary 2nd, and received by it February 5th, 1934. 

[3] The policy required “prompt” notice and as the word “prompt” is a 
comparative term this requirement really means that notice must be given 
within a reasonable time in the particular circumstances. See annotation, 76 
A.L.R. 23, 53. But to go further with this subject it will first be necessary to 
recite the applicable facts. 

Immediately after the impact of the cars McLeod, Kinney’s companion in 
his car, went back to Holland’s car and Holland went up to the police car. 
Kinney, the driver, remained in his car while appellee remained sitting back in 
the seat of the other car. We are not given the benefit of the conversation 
had by or between the several parties during the “two or three” minutes before 
the cars drove away although the testimony about to be quoted refers to it. 
McLeod was not present at the trial. We quote the testimony practically in 
full: 

Kinney’s testimony : 

“We were driving west on Galena Street, and at the west crossing at the 
intersection of Main and Galena we stopped the car to let an old lady get by 
and there was a car struck us from the rear. I saw that car after it had 
struck us. In the car were John Holland, driving, and May Kennedy. I did 
not go to the car. We stopped there a matter of two or three minutes. 

“Q. Did it appear to you then to have been a serious accident? A. No, 
sir, none whatsoever. 

“Q. Did you then understand that anybody had been hurt? A. No, sir. 

“After that we went immediately to headquarters and made a report to the 
Chief and one to the Mayor and one to the City Clerk. 


“T know Mr. R. F. Gaines. I told him about this accident.” 
Upon cross-examination : 


“I personally delivered copies of this report to the Mayor and the City 
Clerk, within fifteen minutes after the occurrence of the accident. The one 
that went to the Chief of Police was also typewritten. That was delivered 
practically the same time as the other two. I said something to Mr. Rothering 
to the effect that this seemed to be a trivial accident. It is a fact, that after 
the accident I observed the plaintiff, Miss Kennedy, to be crying in the auto- 
mobile being driven by Mr. Holland. 


“Q. And wasn’t there some discussion, or direction rather, either by you 
or by McLeod in your presence, to the effect that they better take Miss 
Kennedy to the hospital to see if. there wasn’t anything wrong? A. That 
conversation wasn’t in my presence, Mr. Gaines. 

mes It wasn’t in your presence? A. No sir. 

“(. Well, did you know anything that Mr. Holland said about taking Miss 
Kennedy to the hospital? A. No, sir. 
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“Q. Did you have any talk with Mr. Holland about any claim he made,— 
seeing you later? A. Yes sir.” ; 

Testimony of Mr. Gaines, a lawyer to whom Kinney talked: “Kinney did 
not tell me in substance the accident was to him a trivial one in which no claim 
would arise from it in his judgment. He told me that the collision was force- 
ful; that he had slowed down his car and brought it to a complete stop to 
permit some elderly lady to pass in front of his car; that this elderly lady hesi- 
tated and McLeod leaned out and he said ‘Go ahead, lady,’ and with that she 
jumped back, and he was bumped into by the Holland car, and with that the 
police car was driven with so much force it was driven quite a number of feet 
ahead and over the west crosswalk; and he told me that Miss Kennedy then 
was crying, and was asked if she was hurt and she said she didn’t know, and 
that someone said to Holland, or Holland said he was going to take her to the 
hospital to find out how seriously she was hurt, and he told Holland to come 
back to the police station and see him, and Holland said he had to go to Helena 
on some business, and he wondered why Holland did not come back. * * * ” 

Appellee’s testimony: “It [the collision] was hard enough to cause me 
damages which I estimated as being worth some forty thousand dollars. It was 
hard enough to cause one of the bones in my foot to be broken and caused the 
blood supply to be cut off because of an infection in the leg. It also caused 
my nose to be broken and twisted out of shape; also to cause me many bruises 
and contusions on my face. Those things all happened right immediately as 
the result of this collision. The collision caused a mark across my nose, and 
it caused it to bleed a little bit, and my foot—they both hurt badly. It caused 
my nose to bleed, yes. Those bruises and contusions on my face were apparent 
right after the collision.” 

The notice mentioned by Kinney in his testimony was as follows: 

“December 8th, 1933. 
“Auto collision. Report of Collision— 
“Chevrolet roadster. 

“We were driving west on Galena Street and stopped to permit a woman 
to pass south on the west crosswalk of the intersection when John Holland, 
Clerk and Recorder, failed to observe our stop and smashed into back of car. 

“Back of car—tire carrier and rim on spare wheel damaged. 


“Time 11 A. M. 
“Kinney & McLeod.” 


As already appears the policy specifically requires a prompt written report 
to the company “Upon the occurrence of an accident” and “If any claim is 
made on account of such accident, * * * .” And “If any suit or other pro- 
ceeding is instituted against the assured to enforce such claim.”? 

For a well considered opinion on the subject of notice, replete with authorities, 
see Phelan v. New Amsterdam Casualty Co., D.C., 5 F.Supp. 810. 

In Friedman vy. Orient Insurance Co., 278 Mass. 596, 597, 180 N.E. 617, 618, 
it is said: “Immediate notice of the loss in writing, required by the terms of the 
contract, was a condition precedent to recovery in this action. The burden of 
proving performance, or excuse for nonperformance, was on the plaintiff. [Citing 
numerous authorities. ]” 

“Prompt notice of accident is of great importance to it in preparing its defense, 
while the happening is fresh in the minds of witnesses and the facts may be more 
readily and accurately ascertained.” Commercial Casualty Ins. Co. v. Fruin- 
Colnon Cont. Co., 8 Cir., 1929, 32 F.2d 425, 433; see, Clements v. Preferred Acc. 
Ins. Co., supra. It has been held that prejudice is presumed from failure to 


1 The text of the annotation, subd. III(a), 76 A.L.R. 49, is interesting in that it distinguishes 
(with numerous authorities cited) between paragraphs of insurance policies covering this point by 
such language as “the assured, upon the occurrence of an accident, and upon notice of any claim 
on account of an accident shall give immediate notice, etc.” and others using such language as ‘“‘the 
assured, upon the occurrence of an accident shall give immediate written notice thereof * * * He 
shall give like notice * * * of any claim made, etc.”’ 

The note says that under clauses where the requirements of notice are split into separate 
sentences as in the latter illustration, and as in the imstant case: 

“* * * it is held the ‘immediate’ written notice of accident stipulated for is to be given 
upon the occurrence of the accident (or within a reasonable time thereafter, construing the word 
‘immediate’ to mean within a reasonable time), and under ordinary circumstances is not to be 
delayed until the happening of some other event, such as the presentation of a claim against the 
assured or the filing of suit against him or it.” 76 A.L.R. 49. 
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give immediate notice. St. Louis Architectural Iron Co. v. New Amsterdam 


Cas. Co., 8 Cir., 1930, 40 F.2d 344. 


It will be recalled that the issues were submitted to the court upon motion 
from both parties that judgment be directed. Appellee argues that the facts 
present a case for the jury, while appellant contends that, as a matter of law, the 
contract was not complied with as to notice. 

We briefly digest a few of the authorities which, in our opinion, either pro- 
nounce principles that lead to or directly confirm our conclusion that, as a matter 
of law, timely notice was not given. 

In Southern Surety Co. v. Heyburn, 234 Ky. 739, 29 S.W.2d 6, a young lady 
was struck by an automobile. The court said (page 8): “Although it would 
seem the physical facts of the accident were such as would lead one to anticipate 
a claim had there been an apparent or external indication of injury, the young 
lady insisted that she was not hurt. * * * She refused all courtesy and assistance” 
creating “a bona fide belief that he would not be called upon * * * for damages. 
Under those circumstances a majority of the court is of the opinion that it was 
proper for the trial court not to have decided the case as a matter of law * * *.” 

In Midland Glass Co. v. Ocean, etc., Corporation, 102 Neb. 349, 167. N.W. 
211, L.R.A.1918D, 442, an employee fell down stairs but stated he was not injured 
except for a slight abrasion of the skin on a finger and went on with his work. 
No notice was given to insurer. The Court said (page 212): “He was not 
required to give notice of an injury so long as there was no evidence that the 
injury existed.” 

Chapin v. Ocean Acc. & G. Corporation, 96 Neb. 213, 147 N.W. 465, 52 
L.R.A.N.S., 227, is a leading and often cited case. Therein plaintiff’s auto 
fender struck and threw a boy to the pavement. The boy said he was not hurt. 
Nearly a year later plaintiff was informed that the boy was ill and claimed the 
accident caused his illness. Then for the first time insurer was notified. The 
court held that notice was timely. In the course of the opinion the court used 


the following expressions (pages 467, 468) : 
“An insurance contract, like any other, must be reasonably construed.” 
“If no apparent injury occurred from the mishap, and there was no reasonable 


ground for believing at the time that bodily injury would result from the accident, 
there was no duty upon the assured to notify the insurer.” 


“If he [the boy] had received no injury, or if the accident would not in an 
ordinary mind induce a reasonable belief that it might result in bodily injury, there 
was no obligation to notify the insurance company.” [Italics added.] 

This court had the same question before it in Ohio Ins. Co. v. Rosaia, 9 
Cir, 74 F.2d 522. An automobile stopped suddenly and a following car plunged 
into it. A woman in the leading car told the driver in the following car that 
“she had hurt her head.” (Page 523.) The driver asked to take her to a 
doctor, but she declined. When she walked across the road, the driver saw no 
evidence of injury or any contusions or cuts about her head and saw nothing that 
indicated that there was any damage done. Notice was not given insurer for a 
year and a half and not until claim for damages had been presented. This court 


held that in these circumstances the trial court did not commit error in declining 
to rule that the provision for giving notice was violated as a matter of law. 

The opinion in Texas Glass Co. v. Fidelity & Deposit Co., Tex.Com.App., 
244 S.W. 113, adduces the following from a review of the cases (page 115): 

“It would seem to be a fair deduction from these holdings that, when the 
insured has complied with its full duty to acquaint itself with all the facts surround- 
ing an accident, and it appears from such investigation that the occurrence was 


of such a nature as that it could not reasonably be expected to result in any claim 
or liability, there is no duty to report it. * * * 

“Qn the other hand, it is equally clear that determination of the question 
whether an occurrence comes within the terms of the policy as being an_ accident 
required to be reported should not be left solely to the judgment or discretion 
of the assured. Consequently it has been held that the insured is not relieved 
from its duty to report an accident merely because its attorney made a full investi- 
gation and reached the conclusion that it was too trivial to report. In such case 
the assured acts at its peril. * * * [Italics added.]” 


In Haas Tobacco Co. v. American Fidelity Company, 226 N.Y. 343, 123 N.E. 
755, 13 A.L.R. 132, an employee was driving an automobile and a boy ran out 
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from the curb and struck the machine and was knocked down. This was told 
the employer the next day and he asked if the boy was hurt. The driver replied: 
“only slightly, for I brushed off his clothes and he went away. * * * I don’t 
think it amounts to much.” (Page 756.) Notice was not given insurer for ten 
days. Judgment went against the insurance company after the reasonableness 
of the notice had been given to the jury, but was reversed upon appeal and the 
complaint was dismissed. This is, of course, a determination, as a matter of 
law, that the notice was not timely. The court said in part: “Under these 
circumstances, the insured was not absolved from taking the report required by 
its policy.” And after referring to another case, argumentatively added: “But 
where, as here, a boy is knocked down in the street, and at least slightly injured, 
the insured may not, without any investigation whatever, rely solely upon his own 


opinion or upon the opinion of ‘his | driver that because he went away the injury 
was too trivial to require attention.’ 


The Supreme Court of Montana had occasion to pass upon a question of 
notice in the case of Tuttle v. Pacific Mut. Life Ins. Co., 58 Mont. 121, 190 P. 
993, 16 A.L.R. 601. There the court had to do with a claim of a beneficiary under 
a policy of insurance containing the following provision (page 996): “The 
claimant must deliver to the company * * * immediate written notice of any 
accident, * * * and deliver to the company * * * written affirmative proof of 
such injuries or death and whether said injuries or death were caused by external, 
violent and accidental means within the terms of this policy. * * *” The insured 
was lost while hunting and his remains were discovered more than two years 


thereafter. Claim for payment under the policy was made, refused, and suit 


followed. The court made findings and conclusions of law and entered judgment 
for the claimant. The company appealed. We quote from the opinion: 

“And while the beneficiary did not know, immediately after the accident, the 
exact facts concerning the manner in which insured had met his death, she was, 
within a reasonable time after his disappearance, fully convinced of his death, 
and, under the terms of the contract, * * * should have given the required 
notice. * * * 


“As was said in Hatch v. United States Casualty Co., 197 Mass. 101, 83 
N.E. 398, 14 L.R.A. (N.S.) 503, 125 Am.St.Rep. 332, 14 Ann.Cas. 290: ‘The 
promise to insure is not absolute but conditional. The condition is that the notice, 
whatever it may be and by whomsoever or whenever given shall be given. It is 
a condition precedent to the creation of liability or the life of the promise: or, 
to put it perhaps in a better way, the giving of the notice is one of the essentials 
of the cause of action. * * * If it be said, as it sometimes is, that such a defense 
is purely technical, the answer (if one is needed) is that the provision for notice 
is of the essence of the contract, that it is manifestly an important provision for 
the protection of the insurer against fraudulent claims, and also against those 
which, although made in good faith, are not valid. It is a provision which tends 
to the elucidation of the truth when the claim for indemnity is made. It was 
one to which the insured agreed, and it is not unreasonable.’ 

“The giving of the notice of the accident, and the forwarding of affirmative 


proof of death, are two separate and distinct obligations, Under the circum- 


stances of this case, the latter obligation could not be met until after the 
discovery of the body and a determination of the cause of death, if it was then 


possible; but the fact of the accident, if any, with its attendant circumstances, 
was known to plaintiff within a few days after the disappearance, but no notice 
thereof was given until June 19, 1911, nearly seven months thereafter. 


“In the case of Foster v. Fidelity & Casualty Co., reported in 99 Wis. 447, 
75 N.W. 69, 40 L.R.A. 833, it was held that where the beneficiary satisfied her- 


self after investigation that her son’s death was accidental, but did not give 


notice until 29 days thereafter she did not bring herself within the requirement 
of ‘immediate notice’.” 


In addition to the above, the matter of insufficiency of notice as to time 
was held to be a matter of law in each of the following cases. 


Lewis v. Commercial Casualty Ins, Co., 1923, 142 Md. 472, 121 A. 259, 2 


A.L.R. 1287. Expired time from accident to notice; forty-five days. 
Hagstrom v. American Fidelity Co., 1917, 137 Minn. 391, 163 N.W. 670. 


Expired time from accident to notice: fifty-two days. 
Smith & Dove Mfg. Co. v. Travelers Ins. Co., 1898, 171 Mass. 357, 50 N.E. 





1328 The Insurance Law Journal, Vol. 91 [Nov., 1938 


516. Expired time from accident to notice: twenty-seven days. The opinion 
was by Mr. Justice Holmes, before he went to the Supreme Court of the 
United States. 

Rushing v. Commercial Casualty Ins. Co., 1929, 251 N.Y. 302, 167 N.E. 450. 
Expired time from accident to notice: twenty-two days. The opinion was by 
Mr. Justice Cardozo before he went to the Supreme Court of the United States. 

Rooney v. Maryland Casualty Co., 1903, 184 Mass. 26, 67 N.E. 882. Expired 
time from accident to notice: twenty-two days. 

[4] We have italicized certain expressions in the cases above referred to as 
a means of calling attention to the requirements that an insured omits notice 
to insurer at his peril. It is not enough for the insured to act upon his 
cursory knowledge of the facts; he must make an effort to know the facts. 
Thus, we find that notice of accident may be excused if from all of the circum- 
stances “there was no evidence that the injury existed” ; ‘if there was no 
reasonable ground for believing” there was injury; “if the accident would not, 
in an ordinary mind, induce a reasonable belief that it might result in bodily 
injury”; “when the insured has complied with its full duty to acquaint itself 
with all the facts surrounding the accident”. But “the insured may not, with- 
out investigation whatever rely upon his own opinion.” See, exhaustive note, 
76 A.L.R. 23 et seq. 

[5] These requirements applied to the facts of this case leave no possible 
doubt as to the duty of Kinney to make the report to the insurer as required 
by the policy. There was an accident, there was an injury, evidence of injury 
was seen by insured (Kinney). He made no effort to find out how serious the 
injury was. If he had done so, he would have found indisputable evidence of 
serious injury. He knew that Holland had said something to him about making 
a claim. There is not a shred of evidence that he made any later investiga- 
tion as to appellee’s condition. 

The following quotation from the concurring opinion in Southern Surety 
Co. v. Heyburn, 234 Ky. 739, 29 S.W.2d 6, at page 9, is particularly apropos 
of the situation in this case. “I cannot bring myself to the conclusion that a 
jury could reasonably say that a necessarily prudent man could reasonably 
think the accident in the instant case was not one which might result in a claim 
for damages. I do not mean to say, of course, that the appellee is not ordi- 
narily a reasonably prudent man, but even the reasonably prudent man is some- 
times caught off his guard. However, if he is, and, to paraphrase Justice 
Holmes, walks too near the line that divides prudent from imprudent conduct, 
he takes the risk, and if he oversteps the line, he must bear the consequences 
with fortitude.” (Italics the court’s.) 

There was no excuse for any delay in giving notice and we hold, as a 
matter of law, that prompt notice to the insurer in accord with the terms of 
the policy was required and was not given. 

There is a provision in the insurance contract involved here to the effect 
that timely notice will be excused if the giving would have been reasonably 
impossible. Appellee argues that Kinney did not know of appellee’s serious 
injuries and that, therefore, it was impossible for him to notify the company. 
This is specious reasoning. Kinney’s lack of knowledge resulted from his 
failure to perform his plain duty to act as a prudent man in the circumstances 
and find out what was plainly to be seen by one who would look. 


[6] At the conclusion of taking testimony in the trial court, appellant, 
defendant there, moved the court for an instructed verdict. It should have 
been granted. As has been said: “Where the evidence is such that the court, 
in the exercise of judicial discretion, would set aside an adverse verdict, then 
a verdict should be directed. [Citing many authorities.]” General Casualty & 
Surety Co. v. Kierstead, supra. 

In a well considered opinion, Travelers Insurance Co. of Hartford, Conn. v. 
Nax, 3 Cir., 142 F. 653, at page 660, we find the following: “The only remaining 
matter to consider is, should the question, whether the stipulation for immediate 
notice had been complied with, have been submitted to the jury, or should 
peremptory instructions to find for the defendant on this point have been given 
by the court. If in the trial in the court below there had been, as to this 
point, any disputed facts or doubtful inferences from proven facts, they should 
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of course have been submitted to the determination of the jury; but where, as 
in this case, there are no disputed facts, but simply an admitted failure of the 
insured, or any one on his behalf, to give the immediate written notice stipulated 
for in the policy, for a period of 72 days, without any satisfactory explanation 
of such failure, there was no question at all to be submitted to the jury, and 
the court, as a matter of law, should have found that the stipulation had not 
been legally complied with. This view of the situation should have been mani- 
fested by the court, by peremptory instructions to find for the defendant.” 

To the same effect, Hagstrom v. American Fidelity Co., 137 Minn, 391, 163 
N.W. 670, 671. 

The opinion in Erie R. Co. v. Tompkins, 58 S.Ct. 817, 82 L.Ed. , 114, 
A.L.R. 1487, was received by us subsequently to the first draft of the above 
opinion and upon receipt of the opinion in that case we set aside submission of 
the instant case and requested counsel to brief the following points as regards 
Montana law; (1) whether the appellee’s right is derivative and no greater 
than that possessed by the assured; (2) whether trial by jury was waived; 
(3) whether the delay in the notice was unreasonable as a matter of law. 

The parties make no issue upon point (2), both conceding that a jury was 
waived. As to point (3) (requirement of notice) we think the cited case of 
Tuttle v. Pacific Mutual Life Insurance Co., 58 Mont. 121, 190 P. 993, 16 A.L.R. 
601, clearly follows along the same reasoning as the cases cited herein from 
other states, and that in the circumstances of the instant case the law of Mon- 
tana is in accord with our conclusions. 


As to point (1) there is neither specific statutory law nor case determina- 
tion in Montana and in reaching our conclusions upon this, as well as other 
points in the case, we have followed the paragraph of the opinion in Ruhlin v. 
New York Life Ins. Co., 1938, 58 S.Ct. 860, 82 L.E. , which reads as follows 
(page 862): “Application of the ‘State Law’ to the present case, or any other 
controversy controlled by Erie R. Co. v. Tompkins, does not present the 
disputants with duties difficult or strange. The parties and the federal courts 
must now search for and apply the entire body of substantive law governing 
an identical action in the state courts. Hitherto, even in what were termed 
matters of ‘general’ law, counsel had to investigate the enactments of the 
state Legislature. Now they must merely broaden their inquiry to include the 
decisions of the state courts, just as they would in a case tried in the state 
court, and just as they have always done in actions brought in the federal courts 
involving what were known as matters of ‘local’ law.” 

[7] Inasmuch as both parties moved the court for instructed verdicts and 
did no more, the case was thereby submitted to the court upon the evidence 
adduced. A&tna Ins. Co. v. Kennedy, 301 U.S. 389, 393, 57 S.Ct. 809, 811, 81 
L.Ed. 1177. “The established rule is that where plaintiff and defendant respec- 
tively request peremptory instructions, and do nothing more, they thereby 
assume the facts to be undisputed and in effect submit to the trial judge the 
determination of the inferences properly to be drawn from them” 

We decide that there was no evidence in the case to support a conclusion that 
prompt notice to the insurer was not required and that there was no evidence in 
the case to support a conclusion that this requirement was excused. 

In this view of the case, the other points made have no significance. 

The cause is remanded with instructions to the trial court to enter judgment 
for the defendant. 

Reversed. 

Haney, Circuit Judge (dissenting). 

I dissent. 

The law of Montana governs the instant case. Erie Railroad Co. v. Tomp- 
kins, 58 S.Ct. 817, 82 L.Ed. ——, 114 A.L.R. 1487, April 25, 1938; Ruhlin v. New 
York Life Insurance Co., 58 S.Ct. 860, 82 L.Ed. . May 2, 1938; Rosenthal v. 
New York Life Insurance Co., 58 S.Ct. 874, 2°L.Ed. ——, May 16, 1928; New York 
Life Insurance Co. v. Jackson, 58 S.Ct. 871, 82 L.Ed. ——, May 16, 1938; Hudson 
v. Moonier, 58 S.Ct. 954, 82 L.Ed. ——, May 23, 1938. There is no decision in 
Montana on the precise point in issue here. The majority, therefore, have 
exercised their independent judgment in deciding the question. I think we may 
not do so here. 
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Paragraph H of the policy makes provision for appellee’s right. That para- 
graph may be construed in either of two ways: (1) that appellee’s rights are 
determined solely by such paragraph; or (2) that appellee’s rights are derived 
from and dependent on those of the insured. See 2 Williston on Contracts (Rev. 
Ed.) 1060, 1061, §§ 364, 364A. Of these two constructions, the first is against 
appellant. The rule in Montana is that such a provision is to be construed most 
strongly against appellant. Rev.Codes Mont.1935, § 7545; Lyon v. Dailey Copper 
M. & S. Co., 46 Mont. 108, 121, 126 P. 931; Montana Auto Finance Corporation 
v. British & Federal Fire Underwriters, 72 Mont. 69, 75, 232 P. 198, 36 A.L.R. 
1495. I therefore think that the Montana courts will apply the first construction 
mentioned, and that it should control here. 

I add that as an independent question I agree that appellee’s rights are 
dependent upon those of the insured, but disagree with the holding that, as a 
matter of law, notice was not given within a reasonable time. 


FACTORY MUT. LIABILITY INS. CO. OF AMERICA v. JUSTICES OF 
SUPERIOR COURT. 
Supreme Judicial Court of Massachusetts. Suffolk. June 29, 1938. 
16 Northeastern Reporter (2d) 38. 
3. COMPULSORY INSURANCE. 

A foreign corporation licensed in Massachusetts to engage in business of 
issuing compulsory motor vehicle liability policies under Massachusetts law, 
so long as it engages in that business, must accept fully all obligations and 
burdens which go with that business; one of conditions being that corporation 
must surrender its own final judgment as to whether it will issue a policy and 
must submit that matter to determination of board and of court on appeal. 
G.L.(Ter.Ed.) c. 175, §§ 113A-113D, 150-154, as amended. 


(For other cases, see Insurance, Dec. Dig. § 18.) 
4. STATUTES. 

Rules of law controlling liability in actions on ordinary insurance policies 
are not decisive in passing on reasonableness of refusal of foreign insurance 
company to issue a policy under compulsory motor vehicle insurance law. G.L. 
(Ter.Ed.) c. 175, §§ 113A-113D, 150-154, as amended. 

(For other cases, see Insurance, Dec. Dig. § 18.) 

5. BOARD. 


As respects foreign insurance company, the compulsory motor vehicle 
insurance law contemplates and its successful operation requires that as to their 
obligations to issue policies all companies alike should abide by orders of board 
or of the court. G. L.(Ter.Ed.) c. 175, §§ 113A-113D, 150-154, as amended. 

(For other cases, see Insurance, Dec. Dig. § 18.) 

6. MORTGAGE. 


As respects foreign insurance company, an inadvertent misstatement in 
application for motor vehicle liability policy under compulsory motor vehicle 
insurance law cannot operate as matter of law to render refusal to insure 
proper and reasonable under the statute, whatever effect it might have in 
action on ordinary policy. G.L.(Ter.Ed.) c. 175, §§ 113A-113D, 150-154, as 
amended. 

(For other cases, see Insurance, Dec. Dig. § 18.) 


7. EVIDENCE. 


Evidence justified order requiring foreign insurance company doing business 
in Massachusetts under compulsory motor vehicle insurance law to issue lia- 
bility policies on two of the 100 trucks used in ice cream business. G.L.(Ter. 
Ed.) c. 175, §§ 113A-113D, 150-154, as amended. 

(For other cases, see Insurance, Dec. Dig. § 18.) 


Reservation and Report from Supreme Judicial Court, Suffolk County. 

Petition for writ of certiorari by the Factory Mutual Liability Insurance 
Company of America against the Justices of the Superior Court to review an 
action of the judge of the Superior Court affirming in part an order of the 
Board of Appeal on motor vehicle liability policies and bonds and ordering the 
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petitioner to issue to the Simco Trading Company, Inc., motor vehicle liability 
policies with respect to two of the motor vehicles involved_in the application. 

Petition dismissed. 

E. J. Flynn, H. S. Avery, and S. P. Weston, all of Boston, for petitioner. 

R. Clapp, Asst. Atty. Gen., for respondent. 

Qua, Justice. 

{1] The petitioner seeks a review by this court of the action of a judge 
of the Superior Court affirming in part an order of the board of appeal on motor 
vehicle liability policies and bonds, hereinafter called the board, and ordering 
the petitioner to issue to Simco Trading Co, Inc., hereinafter called the appli- 
cant, motor vehicle liability policies with respect to two of the motor vehicles 
involved in the application. The case is rightly here. Merchants Mutual Cas- 
ualty Co. v. Justices of the Superior Court, 291 Mass. 164, 197 N.E. 166. 

[2] Under the pertinent statute, G.L.(Ter.Ed.) c. 175 § 113D, as amended, 
and upon the complaint as filed the issue before the board and before the 
court on appeal was whether the petitioner’s refusal to issue policies to the 
applicant was “improper and unreasonable.” The sole question before us is 
whether there was error of law on the face of the record. Commissioner of 
Public Works of Boston v. Justice of the Municipal Court, 228 Mass. 12, 16, 
116 N.E. 969; Walsh v. Justice of the District Court, Mass. 9 N.E.2d 555. 

[3] We discover nothing in the record which required the judge to rule as 
matter of law that the petitioner's refusal was proper and reasonable. The 
petitioner, a Rhode Island corporation, had been licensed in this Common- 
wealth to engage here in the business of issuing compulsory motor vehicle 
liability policies under the Massachusetts Law. G.L.(Ter.Ed.) c. 175, §§ 150-154, 
113A-113D. So long as it engages in that business it must accept fully and 
without reservation all the obligations and burdens which go with that business 
under our law. Commonwealth v. Nutting, 175 Mass. 154, 55 N.E. 895, 78 Am. 
St.Rep. 483, affirmed, Nutting v. Massachusetts, 183 U.S. 553, 22 S.Ct. 238, 46 
L.Ed. 324; Hooper v. California, 155 U.S. 648, 15 S.Ct. 207, 39 L.Ed. 297; South 
Carolina ex rel. v. McMaster, 237 U.S. 63, 35 S.Ct. 504, 59 L.Ed. 839: In re 
Opinion of the Justices, 251 Mass. 569, 607-615, 147 N.E. 681. See Ex parte 
Poresky, 290 U.S. 30, 54 S.Ct. 3, 78 L.Ed. 152. When our Legislature enacted 
the compulsory motor vehicle insurance law, by which all persons registering 
motor vehicles are required to provide security for the payment of claims 
for damages arising from their operation on the public ways, it foresaw the 
necessity for providing at the same time a procedure under which individuals 
could compel companies engaging in the business to insure them in the absence 
of sound reasons for refusal. One of the conditions accepted by a company 
which enters this field is that it must surrender its own final judgment as to 
whether or not it will issue a policy and must submit that matter to the deter- 
mination of the board and of the court on appeal. 

[4, 5] The board and the court are to approach each case from a broad 
view point and to consider all pertinent facts. They should not encourage the 
companies in efforts to avoid assuming the less profitable types of risk, nor on 
the other hand should they encourage carelessness or laxity on the part of 
motor vehicle owners in allowing the risks to become greater than need be. 
Rules of law controlling liability in actions on ordinary insurance policies are 
not decisive in passing upon the reasonableness of a refusal to issue a policy 
under the act. Nor can a company limit the power of the board and the court 
to determine whether a refusal is proper and reasonable under all the circum- 
stances by insistence upon answers deemed by it to be satisfactory to such 
questions as it may see fit to include in an application blank. And it is plain 
that no company attempting to engage in this business can take the position 
that it will insure only pleasure vehicles or limit its operations to that part of 
the field in which there is the least risk and the most profit. The compulsory 
law contemplates, and its successful operation requires, that as to their obliga- 
tions to issue policies all companies alike should abide by the orders of the 
board or of the court. 

[6, 7] We need not repeat the evidence in detail. There was evidence to 
support the finding that the trucks would be legally registered, if registered 
in the name of the applicant. The applicant was engaged in the ice cream 
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business. It had approximately one hundred motor trucks upon the highways 
insured in fifteen or sixteen companies. ‘}nere was evidence of heavy losses 
on some of these policies in recent years, of two serious accidents (the fault 
for which does not appear) and of the employment of drivers who had been 
guilty of many violations of the motor vehicle laws. But there was also evi- 
dence of efforts being made to remedy these conditions, to keep the trucks in 
repair and to maintain a check upon the drivers on the road. The application 
fails to state the names of the drivers, but there was evidence that the appli- 
cant was not in a position to furnish the names before registration and that 
it offered the petitioner an opportunity to check up on drivers before assigning 
them to the trucks in question. There was evidence that the trucks were 
mortgaged, although the application stated that they were not. The judge 
was not obliged to infer that the statement in the application was intentionally 
fraudulent, even if we assume that such an inference would be decisive. An 
inadvertent misstatement in an application cannot operate as matter of law to 
render refusal to insure proper and reasonable under the statute, whatever 
effect it might have in an action upon an ordinary insurance policy. On the 
whole case there was evidence on both sides requiring careful consideration. 
Some of it the judge may not have believed. Failure to find the facts in favor 
of the petitioner was not an error of law. 

Petition dismissed. 

STUNTZNER v. BRASOR et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 30, 1938 
16 Northeastern Reporter (2d) 50. 
CONSEQUENTIAL DAMAGE. 

Under statutes requiring motor vehicle liability insurance covering bodily 
injuries and consequential damages consisting of expenses incurred by spouse, 
parent, or guardian of injured party, and providing for application of insurer’s 
obligation to payment of judgment for such injuries or damage, master was not 
entitled to application of insurer’s obligation to payment of master’s judgment 
against servant for sums which master was compelled to pay to persons who 
were injured through servant’s negligence while he was driving insured auto- 
mobile in scope of his employment. G.L.(Ter.Ed.) c. 90, § 34A, as amended; 
ec. 175, § 113; c. 214, § 3(36). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Superior Court, Suffolk County; Williams, Judge. 

Suit by Guido A, Stuntzner against Harold E. Brasor and another to reach 
and apply the obligation of defendant Massachusetts Bonding & Insurance 
Company, as the insurer of defendant Brasor under a compulsory motor vehicle 
liability policy, to the payment of a judgment recovered by plaintiff against one 
Tannyhill. The judgment was rendered against Tannyhill as servant of plaintiff 
for sums which plaintiff was compelled to pay to persons who had been injured 
by Tannyhill’s negligence while he was driving Brasor’s insured automobile 
in the course of his employment. From an interlocutory decree sustaining a 
demurrer to the bill, and from a final decree dismissing the bill, plaintiff 
appeals. 

Affirmed. 

E. R. Langenbach, of Boston, for plaintiff. 

S. Abrams and N. F. Fermoyle, both of Boston, for defendants, 

Qua, Justice. 

This bill is brought under G.L.(Ter.Ed.) c. 175, § 113, and G.L.(Ter.Ed.) c. 
214, § 3(10), to reach and apply the obligation of the defendant Massachusetts 
Bonding and Insurance Company as the insurer of the defendant Brasor under 
a compulsory motor vehicle liability insurance policy to the payment of a 
judgment recovered by the plaintiff against one Tannyhill. 

The demurrer was rightly sustained. It appears from the bill itself that 
the liability which resulted in the plaintiff's judgment against Tannyhill was 
not of the kind which is covered by a compulsory policy. It was not “for bodily 
injuries” to the plaintiff or for “consequential damages consisting of expenses 
incurred by a husband, wife, parent or guardian for medical, nursing, hospital 
or surgical services in connection with or on account of such bodily injuries,” 
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as provided in the compulsory policy. G.L.(Ter.Ed.) c. 90, § 34A, as amended. 
The judgment was rendered against Tannyhill as the servant of the plaintiff 
for sums which the plaintiff had been compelled to pay to persons who had 
been injured by Tannyhill’s negligence while driving Brasor’s insured auto- 
mobile in the course of his employment by the plaintiff. To hold that a claim 
against an agent to recover the money loss caused by his inefficiency is a claim 
for personal injury would stretch the words of the statute and of the policy 
beyond reason and beyond the purpose of the compulsory insurance law, 
especially in view of the careful definition in the statute itself of the type of 
consequential damages recoverable under the policy by persons not themselves 
suffering bodily injury. Cormier v. Hudson, 284 Mass. 231, 236, 187 N.E. 625; 
Wilson v. Grace, 273 Mass. 146, 154, 173 N.E. 524; Bartlett v. Hall, 288 Mass. 
532, 193 N.E. 360. Compare McAdam y. Federal Mutual Liability Ins. Co., 288 
Mass. 537, 193 N.E. 362. 

It becomes unnecessary to deal with questions raised by the plea or with 
other matters argued, some of which suggest that they may be other serious 
obstacles to the plaintiff’s success. 

Interlocutory decree affirmed. 

Final decree affirmed with costs. 


ASH v. RHODES. 
City Court of Binghamton. July 8, 1938. 


5 New York Supplement (2d) 939. 
2. LOAN RECEIPT. 


An insurance company, advancing to insured amount agreed to be due him 
under automobile collision policy pursuant to terms of “loan receipt” declaring 
loan payable only to extent of any net recovery by insured from any person, 
was not subrogated to insured’s claim against another for damages to auto- 
mobile, and hence was not proper party plaintiff in insured’s action against 
such other for damages. 


(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Action by John J. Ash against John H. Rhodes for damages done to plain- 
tiff’s automobile in a collision with defendant’s automobile. On_ plaintiff's 
motion to strike out certain allegations of defendant’s answer and defendant’s 
counter motion to make the Home Insurance Company a party plaintiff. 

Plaintiff's motion granted, and counter motion denied. 

Hinman, Howard & Kattell, of Binghamton, for plaintiff. 

Levine & Cohn, of Binghamton, for defendant. 

RicHARDSON, Judge. 

This action is brought by plaintiff to recover damages alleged to have 
been occasioned to his automobile by the defendant in a collision between their 
respective cars. 


Upon the application of the defendant, plaintiff filed a bill of particulars in 
which is incorporated what is known as a “loan receipt”. By the terms of this 
“loan receipt” it appears that the plaintiff was insured against damages from 
collision in The Home Insurance Co. After the accident The Home Insurance 
Co. and the plaintiff agreed upon the damages to the plaintiff’s car in the sum 
of $197.22. The policy is what is known as a $50 deductible policy, entitling the 
owner to the payment thereunder of the sum of $147.22. 

The plaintiff and The Home Insurance Co, entered into an agreement in 
writing, above referred to as a “loan receipt”, by the terms of which the insur- 
ance company loaned to plaintiff $147.22, said loan to be “repayable only to the 
extent of any net recovery” obtained by the insured from any person. 

After receiving the bill of particulars, and it appearing that The Home 
Insurance Co. had made an advance to plaintiff of the amount therein stated, 
defendant served an amended answer which contained the following allegations 
material to the issue raised on the motion now before the Court: “That the 
plaintiff is not the sole owner and has not the sole title to, or interest in the 
subject matter of the complaint herein, and that as to that, he is not the real 
party in interest herein. That The Home Insurance Co. is the real party in 
interest herein as’ to that ‘subject matter.” 

The plaintiff moved to strike out from defendant’s answer the allegations 
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above quoted, upon the ground that they are irrelevant, unnecessary, sham, 
and are pleaded for the purpose of prejudicing the plaintiff in his right to a 
fair trial of the issues in his action. 

The defendant contends that by reason of the advancement made to plain- 
tiff by The Home Insurance Co., in accordance with the terms of the “loan 
receipt” the insurance company is a real party in interest, and made a counter 
motion in open court that The Home Insurance Co. be made a party plaintiff 
to the action. 

The legal question submitted is as to whether subrogation ensued by reason 
of the loan or advance to plaintiff by the insurance company of funds payable 
to it out of any net recovery by the plaintiff against the defendant as damages 
to the property which is the subject of the policy. 

The defendant’s counsel contends that, regardless of its form, the “loan 
receipt” and the advancement of the sum of $147.22 pursuant to its terms, as a 
matter of law, subrogated the insurance company to the extent of such pay- 
ment, to plaintiff's claim against the defendant. 

[1] Subrogation is defined as the substitution of another person in the 
place of a creditor, so that the person in whose favor it is exercised, succeeds 
tu the rights of the creditor in relation to the debt. If subrogation ensued, 
then The Home Insurance Co. is a proper party to the action, and the allega- 
tions in Paragraph 4 of the amended answer are material and relevant, and the 
motion to strike it out should be denied. 

The “loan receipt” was evidently devised to avoid the necessity of with- 
holding moneys payable under an insurance policy until the determination of a 
controversy between the insured and some third party with reference to dam- 
ages to the property which is the subject of the policy, and at the same time 
to avoid the necessity of the insurer becoming the party plaintiff in an action 
against the person liable to respond in damages as to the property which is 
the subject of the policy. The insurer believes it is prejudicial to its rights to 
have disclosed before a jury, before which the claim of the assured is to be 
tried, that he is wholly or partially protected by insurance against the damage 
claimed. 

[2] In Luckenbach v. McCahan Sugar Refining Co., 248 U.S. 139, 39 S.Ct 
53, 63 L.Ed. 170, 1 A.L.R. 1522, the form of the loan receipt is in substantially 
the same form as the “loan receipt” in the case at bar. In that case the defend- 
ant contended that the plaintiff, having been compensated by an insurer, could 
not recover. Justice Brandeis, writing for the Court said (page 55): “The 
carrier insists that the transaction, while in terms a loan, is in substance a 
payment of insurance; that to treat it as if it were a loan, is to follow the letter 
oi the agreement and to disregard the actual facts; and that to give it effect 
as a loan gs to sanction fiction and subterfuge. But no good reason appears 
either for questioning its legality or for denying its effect. * * * It is creditable 
to the ingenuity of business men that an arrangement should have been devised 
which is consonant both with the needs of commerce and the demands of 
justice.” 

In Zaidens v. Salter, 142 Misc. 439, 254 N.Y.S. 602, the defendant insisted 
that the plaintiff could not recover since he had received from his insurer the 
full amount of his damages. The Court held (page 604): “Plaintiff is the real 
party in interest. No subrogation ensued by reason of the loan or advance to 
plaintiff by the insurance company, repayable out of any net recovery for the 
loss or damage to the property which is the subject of the policy”. See also 
Adler v. Bush Terminal Co., 161 Misc. 509, 291 N.Y.S. 435; Dehlman vy, Klein, 
Broome County Court. 

In Adler v. Bush Terminal Co., supra, where the precise form of agreement 
as in the case at bar was under discussion, the Court said: “Agreements of 
the foregoing character have been expressly recognized and approved by the 
United States Supreme Court in Luckenbach v. McCahan Sugar Refining Co., 
248 U.S. 139, 39 S.Ct. 53, 63 L.Ed. 170, 1 A.-L.R. 1522, and the recognition there 
given has been followed by the Appellate Term of this Department in Irvin- 
Warren Clothes, Inc. v. Celler. * * * ” (Page 512, 291 N.Y.S. page 439.) “As 


a No opinion for publication. 
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stated in Lee v. Barrett, 82 Misc. 475, 144 N.Y.S. 941: This form of receipt 
has been construed by numerous federal authorities as being in the form of a 
loan and advancement to be recovered back, and does not subrogate the 
insurance company in place of the person to whom said money had been 
advanced or loaned. It cannot be construed as a payment for the loss.” (Page 
514, 291 N.Y.S. page 441.) 

I have not overlooked the arguments of defendant’s counsel in the brief 
submitted by them and the opinions in the three cases cited in support of their 
contentions, namely: Sisson v. Hassett, 155 Misc. 667, 280 N.Y.S. 148; Ocean 
Accident & Guarantee Corporation v. Hooker Electro-Chemical Company, 240 
N.Y. 37, 147 N.E. 351; General Accident Fire & Life Assur. Corporation, Limited 

f Perth, Scotland v. Zerbe Const. Co., Inc., 269 N.Y. 227, 199 N.E. 89, and the 
other cases cited in their brief. . 

I do not think these cases furnish any authority to sustain the contentions 
of defendant’s counsel in the instant case. The question as to whether or not 
subrogation ensued by reason of a loan or advance to a plaintiff by an insurance 
company of funds repayable out of any recovery against a defendant as dam- 
ages to the property which is the subject of the policy was not raised in any of 
these cases. On the contrary, in each of these cases payment had been made 
by the insurance company to the insured, and the law is well settled that under 
such circumstances the insurer is subrogated to the rights of the insured and 
becomes the real party in interest. As was said by Justice Personius in Sisson 
v. Hassett, 155 Misc. 667, 280 N.Y.S. 148, 150: “The insurance company by its 
payment to plaintiff became the absolute owner of a proportionate interest in 
her claim. To this extent, the insurance company is a necessary party, the 
real party in interest, in whose name the action for its portion of the claim must 
be brought. * * * Though the defect in parties is not a bar to the action, the 
defendant cannot safely ignore it. He might thereby waive it. Civil Practice 
Act, § 278. ‘The proper motion under the Civil Practice Act, however, is a 
motion to compel an amendment to the complaint by adding the other part 
owners. * * * If the defendant thus moves, the plaintiff now may and must 
bring in the other part owners.’” 

But the “loan receipt” was devised for the very purpose of avoiding the 
rules of subrogation incident to cases where actual payment by the insurer to 
the insured has been made. And the sole question to be answered in the 
instant case is whether the insured and the insurer accomplished their purpose 
by the use of the device referred to as the “loan receipt”. I think Justice 
Brandeis answered that question in the affirmative in the Luckenbach Case 
hereinbefore referred to. 

Counsel for the defendant also argue in their brief that the remedy sought 
in some of the cases cited by plaintiff's counsel was not the same remedy 
sought in the instant case. I do not see the validity or force of this argument. 
The question in each instance, however raised, was whether or not in the 
transaction between the insurer and the insured, the insurer became subrogated 
to an interest in the claim of the insured. 

The motion of the plaintiff to strike out Paragraph 4 of the amended answer 
is granted, and the counter motion of the defendant that The Home Insurance 
Co. be made a party plaintiff to the action is denied, with $10 costs. 


WRIGHT v. SCHICK et et ak No. 26917. 
Supreme Court of Ohio. July 20, 1938. 
16 Northeastern Reporter (2d) 321. 
PROOF OF INSUR. ANCE 
Under statute providing that, on recovery of final judgment for injuries against 
an insured defendant, judgment creditor shall be entitled to have insurance monev 
applied to satisfaction of judgment and may proceed in legal action against 
defendant and insurance company to reach and apply insurance money to satisfaction 
of judgment, proof of existence of insurance is condition precedent to recovery 
by jane creditor against defendant’s insurer. Gen. Code, § 9510-4, 108 Ohio 
Laws, 1, p. 386. 
(Res other cases, see Insurance, Dec. Dig. § 591%.) 
Syllabus by the Court. 
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1. Under the terms of Section 9510-4, General Code (108 Ohio Laws, pt. 1, 
386), providing in effect that when one has recovered a final judgment against 
a defendant for damages on account of the personal injuries, he may maintain 
an action against such defendant and his insurer to subject the proceeds of a 
liability insurance policy to the satisfaction of such judgment, the defendant, 
becoming a party to such an action, is privileged to participate in the proceedings 
for the protection of his interests. 

2. If, in such an action, the defendant and the insurer were in reality adver- 
saries on the controlling issue as to whether the insurance policy was in force at 
the time of the plaintiff's injuries, and such issue is in fact litigated and finally 
determined, it is res judicata as between defendant and the insurer in any sub- 
sequent action wherein the defendant and the insurer are aligned as adverse 
parties on such issue. ; 

3. When the plaintiff recovers a final judgment against the insurer upon the 
sole basis that the insurance policy was in force at the time of the injuries, 
adjudication is determinative of the result in an action brought under Section 
9510-4, General Code (108 Ohio Laws, pt. 1, 386), by another plaintiff who was 
personally injured by the defendant at the same time and in the same occurrence 
as the plaintiff first mentioned, and in which latter action the defendant and the 
insurer are again opposing parties on the controlling issue as to whether the insur- 
ance policy was operative at the time of the injuries. 

Certified by Court of Appeals, Third Appellate District, sitting by designation 
in Eighth Appellate District. 

Action on automobile liability policy by Bertie Wright against Karl W. Schick 
and the State Automobile Mutual Insurance Company, wherein McFarren Wright, 
administrator of the estate of Bertie Wright, deceased, was substituted as plaintiff 
on the death of Bertie Wright. A judgment of the trial court in favor of the 
administrator and against defendant State Automobile Mutual Insurance Company 
was reversed and final judgment entered for the State Automobile Mutual Insur- 
ance Company by the Court of Appeals, and the case was certified to the Supreme 
Court by the judges of the Court of Appeals as in conflict with the judgment of 
another Court of Appeals in another case.—[Editorial Statement. ] 


Judgment of Court of Appeals reversed and aaa of common pleas affirmed, 
0 


‘his case is here because the judges of the Court of Appeals of the Third 
Appellate District, sitting in Cuyahoga county, certified the record, finding the 
judgment herein in conflict with the judgment of another Court of Appeals in 
the case of Althea Wright v. State Automobile Mutual Ins. Co., being cause No. 
15015 on the docket of the Court of Appeals of Cuyahoga county. 

About midnight of July 3, 1932, an_ automobile owned and driven by Karl W. 
Schick collided with another motor vehicle occupied by Althea and Bertie Wright, 
resulting in personal injuries to them. In May of 1932 Schick had been issued an 
automobile liability insurance policy by the State Automobile Mutual Insurance 
Company. He duly notified it of the injuries to the Wrights, but was advised 
that the policy was not in force when such injuries occurred because he had 
failed to pay the installment of the premium due on July 1, 1932, as stipulated in 
the policy. ; , é 

Althea and Bertie Wright commenced separate damage suits against Schick 
in the Court of Common Pleas of Summit county, The insurance company declined 
to assume defense of the actions for the reason previously stated. Each of the 
Wrights secured a judgment against Schick. a 

Neither of the judgments being paid, the Wright filed individual actions in 
the Court of Common Pleas of Cuyahoga county, under authority of Section 
9510-4, General Code, as then in effect (108 Ohio Laws, pt. 1, 386), naming the 
insurance company and Schick as defendants. In the Althea Wright Case Schick 
was not served with summons and filed no pleading. However, he appeared at 
the trial of the case and was cross-examined as a party defendant to the action, 


by Althea Wright’s counsel. His testimony was favorable to her contention that 
the insurance was in force at the time of her injury, and she was successful in 
obtaining a verdict and judgment against the company. 

Proceedings in error were prosecuted by the company to the Court of Appeals. 
Schick was designated as a defendant in error in the petition in error, and served 
with summons. The Court of Appeals affirmed the judgment below, and a motion 


to require the Court of Appeals to certify its record was overruled by the Supreme 
Court. 
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Thereafter, the Bertie Wright Case, involving the identical issue, came on 
for hearing before the Court of Common Pleas of Cuyahoga county, in which 
both the insurance company and Schick filed an answer and cross-petition, admitting 
all of the allegations of the petition and alleging that the policy of insurance was 
in force when Bertie Wright was injured, and that such matter was res judicata 
by reason of the judgment in the Althea Wright case. 

By consent, the pleadings, evidence and exhibits in the Althea Wright case 
were offered as evidence and exhibits in the Bertie Wright case, and constitute 
a part of the bill of exceptions. 

During the pendency of the action Bertie Wright died, and the case was 
revived in the name of McFarren Wright, administrator of her estate. 

After all the evidence was in, motions for a directed verdict by McFarren 
Wright, administrator, and by Schick on his cross-petition, were granted, and 
judgment was entered in favor of the administrator and against the insurance 
company on the theory of res judicata—that the judgment in the Althea Wright case 
had established its liability and was conclusive against it. 

An appeal on questions of law was taken to the Court of Appeals, where the 
judgment of the trial court was reversed and final judgment entered for the 
insurance company on the grounds that the judgment in the Althea Wright case 
was not conclusive against the company under the doctrine of res judicata and 
that the company had not waived the provisions of the policy requiring payment 
of the second installment of the premium on Schick’s liability policy by July 1, 
1932, and hence, under the terms of the policy, he was not insured when the 
Wrights were injured. 

Harrison & Marshman, of Cleveland, for appellant McFarren Wright, adminis- 
trator. 

Harry E. Nusbaum, of Canton, for appellant Karl W. Schick. 

Squire, Sanders & Dempsey, of Cleveland, and H. F. Holscher and B. B. 
Bridge, both of Columbus, for appellee State Automobile Mut. Ins. Co. 

ZIMMERMAN, Judge. 

The appellants seriously urge that the controlling issue in both the Althea 
Wright and Bertie Wright cases was whether the insurance policy was in force 
when they were injured and, that issue having been litigated and determined in 
the affirmative in the Althea Wright case wherein Schick and the insurance com- 
pany were adverse parties, such adjudication is conclusive as to the Bertie Wright 
case and requires a judgment accordingly under the doctrine of res judicata. 
This contention is deserving of careful consideration. 

After having secured judgments against Schick in their tort actions, Althea 
and Bertie Wright brought their respective actions against the insurance company 
under favor of Section 9510-4, General Code (108 Ohio Laws, pt. 1, 386), which 
then read as follows: 

“Upon the recovery of a final judgment against any * * * person * * * by any 
person * * * for loss or damage on‘account of bodily injury, * * * if the defendant 
in such action was insured against loss or damage at the time when the right of 
action arose, the judgment creditor shall be entitled to have the insurance money 
provided for in the contract of insurance between the insurance company and the 
defendant applied to the satisfaction of the judgment, and if the judgment is not 
satisfied within thirty days after the date when it is rendered, the judgment 
creditor may proceed in a legal action against the defendant and the insurance 
company to reach and apply the insurance money to the satisfaction of the judgment.” 

The only ground of defense interposed by the insurance company was that 
Schick’s liability insurance policy was rot in force on July 3, 1932, when the 
Wrights sustained their bodily injuries, because he had failed to pay the installment 
of the premium due on July 1, 1932, in accordance with the terms of the policy. 


It was maintained by the Wrights that such insurance policy was operative 
when they were injured, for the reason that the company by its conduct and 
through the representations of its duly authorized agent had waived the provisions 
of the policy as to the payment of the second premium installment by the date 
specified. 

This was an issue of vital concern to Schick. Substantial judgments had been 
rendered against him, for which he stood liable. It would be to his gain should 
the Wrights secure satisfaction of those judgments by their proceedings against the 


insurance company, his insurer. 
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[1, 2] Section 9510-4, General Code, made express provision that in an action 
by the judgment creditor, the tort-feasor against whom a judgment has _ been 
recovered and his insurer should be made parties defendant. In such an action 
it becomes necessary to prove the existence of insurance as a condition precedent to 
recovery, As a party to such an action, the judgment debtor has a right to par- 
ticipate and if the insurance company denies liability he may act to establish 
its responsibility in furtherance of his own pecuniary interests. 

In the Althea Wright case the issue of insurance or no insurance was squarely 
raised and fully litigated. The decision was adverse to the company. Schick 
was named a party defendant in the petition. He appeared at the trial and was 
cross-examined as a party defendant. The testimony he gave was strongly against 
the company, and when the company prosecuted error to the Court of Appeals 
he was made a party to the sonanalinae. 

Under these circumstances, is the doctrine of res judicata properly invoc- 
able in the Bertie Wright case? 

[3] “Briefly stated, the doctrine of res judicata is that an existing final 
judgment or decree, rendered upon the merits, and without fraud or collusion, 
by a court of competent jurisdiction, is conclusive of rights, questions, and 
facts in issue, as to the parties or their privies, in all other actions or suits in 
the same or any other judicial tribunal of concurrent jurisdiction. * * * ” 23 
Ohio Jurisprudence, 961, Section 730. See also 34 Corpus Juris, 742, Section 
1154. : 

[4] The term “parties” in its broad legal sense includes all who have an 
interest in the subject matter of the particular litigation, who have the right 
to control the proceedings, to make defense, to adduce evidence, to cross- 
examine witnesses and to appeal the proceedings, if an appeal lies. 23 Ohio 
Jurisprudence, 1013, Section 796; 30 Ohio Jurisprudence, 700, Section 3, and 
note; 1 Greenleaf on Evidence (16 Ed.), 656, 664, Sections 523, 535; Litchfield 
v. Goodnow’s Adm’r, 123 U.S. 549, 8 S.Ct. 210, 31 L.Ed. 199. 

[5, 6] It is universally recognized that a former judgment, in order to be 
res adjudicata in a subsequent action, must have been rendered in an action in 
which the parties to the subsequent action were adverse parties. The character 
of a party, as adverse or otherwise, is to be determined not by his position upon 
the docket, or in the title of the cause, but by reference to his relations to the 
other parties, as shown by his interests involved in the case. Allen y. Miller, 
11 Ohio St. 374, 378. 

[7] Therefore, res judicata or estoppel by judgment may arise as between 
codefendants if they represented adverse interests in a former proceeding as to 
an issue and such issue was in fact litigated. Baldwin v. Hanecy, 204 III, 281 
68 N.E. 560; Renfro v. Hanon, 297 Ill. 353, 357, 130 N.E. 740, 742. Compare 
Hixson v. Ogg, 53 Ohio St. 361, 42 N.E. 32; Quinn, Aud. v. State ex rel. Leroy 
118 Ohio St. 48, 160 N.E. 453. . 


[8] When a former judgment is raised as a bar in a later action, it is not 
essential that there be a complete identity as to all the parties in both pro- 
ceedings; it is only necessary that the persons between whom the judgment is 
to operate as res judicata should be the same. Fulsom yv. Quaker Oil & Gas 
Co., 8 Cir., 35 F.2d 84, 90; Cronan v. Wolfe, 138 Minn. 308, 164 N.W. 1018; 
McKee, Ex’x v. Producers’ & Refiners’ Corp., 170 Okl. 559, 41 P.2d 446: Pitts- 
burgh & L. E. R. Co. v. McKees Rocks Borough, 287 Pa. 311, 317, 135 A. 227, 
229; 1 Freeman on Judgments (5 Ed.), 907, Section 417; 34 Corpus Juris, 757, 
Section 1166. 

The appellants place much reliance on the recent case of Ohio Casualty 
Ins. Co. v. Gordon, 10 Cir., 95 F.2d 605, which is interesting because of its 
analogy to the present case. There, one Strain had been issued an automobile 
liability insurance policy by the Ohio Casualty Insurance Company on a motor 
truck. Thereafter, the truck being driven by Strain struck and injured two 
individuals named Gordon and Mabrey, respectively. 

Mabrey commenced an action against Strain in the District Court of Creek 
county, Oklahoma, to recover damages for personal injuries, and obtained a 
default judgment which was not satisfied. He then filed an affidavit for gar- 
nishment, under the Oklahoma. statute, naming the insurance company as 
garnishee. The company answered, denying liability for the reason that a 
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trailer was attached to Strain’s truck at the time of the accident, and the truck 
was, therefore, not within the coverage of the policy. The issues were found 
in favor of Mabrey upon proof tending to show that the trailer had broken 
loose from the truck and was not attached thereto at the moment of the accident. 
He was awarded a judgment against the company, which became final. 

Gordon then brought a damage suit against Strain for personal injuries, 
in a district court of Oklahoma, and also recovered a default judgment. 

The insurance company made the next move by beginning suit under the 
Federal Declaratory Judgments Act, Jud.Code, § 274d, 28 U.S.C.A. § 400, in the 
United States District Court for the Eastern District of Oklahoma to have its 
liability to Strain and Gordon determined. It alleged in its bill of complaint 
that Strain’s truck was not within ‘the coverage of the insurance policy at the 
time of the injuries to Gordon and Mabrey, because there was a trailer attached 
thereto. In his response and cross-complaint, Strain claimed the benefit of 
the insurance, alleging the conclusiveness of the judgment in Mabrey’s garnish- 
ment suit under the doctrine of res judicata. Both Gordon and Strain prayed 
judgment against the company. 

It was held by the District Court,’ on the issue of whether the vehicle was 
within the coverage of the policy at the time of the injury, that the insurance 
company was concluded by the judgment in the garnishment proceeding under 
the doctrine of res judicata, and a decree was entered against it for a sum 
within the limits of the policy. 

In its opinion affirming such decree, the Circuit Court of Appeals called 
attention to the fact that under the Oklahoma statutes relating to garnishment 
a defendant may participate in the trial of any issue for the protection of his 
interests, and is entitled to have his rights recognized in the judgment rendered. 

It was further noted that while Strain did not file any pleading in Mabrey’s 
garnishment proceeding and was but a formal party defendant therein, he had 
the privilege of participating in the trial of the issues raised between Mabrey 
and the insurance company, and could have assisted in establishing the latter’s 
liability. 

Continuing, the opinion recites: Lae 

“Parties to a judgment are not bound by it in a subsequent controversy 
between each other unless they were adversaries in the action wherein the 
judgment was rendered. The reason for the rule is that one should not be 
bound by a judgment except to the extent that he or someone representing him 
had an adequate opportunity to litigate the issue adjudicated with the party 
who seeks to invoke the judgment against him. 

“Hence, a judgment against several defendants is usually not conclusive as 
between themselves in respect to their rights and liabilities inter se. 

“But the formal arrangement of the parties on the record is not important 
* * * and if coparties on the record were in fact adversaries as to an issue, and 
such issue was in fact litigated and they had full opportunity to contest it with 
each other, either upon the pleadings between themselves and the plaintiff or 
upon cross-pleadings between themselves, they are concluded by the adjudica- 
tion of such issue in a subsequent controversy between each other. 

“While in the garnishment proceeding Strain and the insurance company 
were arranged as parties defendant, on the issue raised between Mabrey and 
the insurance company they were in fact adversaries ; that issue was in fact 
litigated; and Strain had the right to participate in the trial thereof on the 
pleadings filed by Mabrey and the insurance company. We think it must 
follow that the adjudication concluded both Strain and the insurance company 
as to the issue in which both were directly and adversely interested. 

“We conclude that the court properly sustained the plea of res judicata, 
with respect to the issue of whether the vehicle was within the coverage of 
the policy at the time of the accident.” 

The above case is persuasive and, if its reasoning and conclusions are 
accepted, should be dispositive of the instant case. ; 

[9] But it is maintained by the appellee that res judicata cannot be invoked 
in this case because it violates the rules as to mutuality, which is to the effect 
that the record of a judgment, in order to conclude either of the party litigants, 


1No opinion for publication. 
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must be conclusive upon both. In other words, the appellee argues that if 
Althea Wright had failed to recover in her action against it, the company could 
not have interposed the plea of res judicata to preclude Bertie Wright in her 
action, and hence that doctrine cannot be employed now against the company. 
However, the proposition is not as simple as that, for Schick must be reckoned 
with. In his own interests he became an active factor in the Althea Wright 
case in support of the claim that the insurance policy was in effect at the time 
of the injuries. Schick and the company were plainly adversaries on this vital 
point. The effectiveness of the policy was the issue, and Schick was a partici- 
pant for his own benefit. That issue was judicially determined favorably to 
him. As a matter of fact, although Althea Wright brought the action as plain- 
tiff for her own benefit, Schick and the insurance company were also trying out 
the issue of insurance as between themselves. 

The effectiveness of the policy was likewise the dominant issue in the Bertie 
Wright case. Such matter having been adjudicated in the Althea Wright case, 
that adjudication was conclusive in the Bertie Wright case, to which Schick 
was again a party opposing the insurance company. 

{10] Putting it a little differently, the judgment in favor of Althea Wright 
against the insurance company rested wholly on the finding that the liability 
insurance policy, issued to Schick, was in force at the time she was injured. 
The verdict and judgment in that case established the fact, as between Schick 
and the insurance company, adverse parties, that Schick was insured. A judg- 
ment based upon the existence or non-existence of a fact is conclusive when- 
ever the existence of such fact becomes a matter in issue between the same 
parties in a later proceeding. This rule applies to the Bertie Wright case, in 
which Schick and the insurance company were once more arrayed as adversar- 
ies as to the identical issue. The principle works here to the advantage of 
Bertie Wright’s administrator, as it did to the advantage of Gordon in the 
case of Ohio Casualty Ins. Co. vy. Gordon, supra.. 

If, in the Althea Wright case, it had been determined that the insurance 
policy was not in effect, it cannot be doubted that Schick would have been 
defeated by the plea of res judicata or estoppel in any attempt he might have 
made to recover under the policy from the insurance company for indemnifica- 
tion against the judgments secured in the original tort actions. The rule of 
mutuality is fully operative as between Schick, to whom the policy of insurance 
was issued primarily for his protection, and the insurer. 

Counsel for the appellee confidently assert that the case of Brown v. Great 
American Indemnity Co., Mass., 9 N.E.2d 547, 111 A.L.R. 1065, is determinative 
cf the present case in the appellee’s favor. There, one Brown, the holder of a 
Massachusetts compulsory motor vehicle liability insurance policy, while driv- 
ing his insured motor vehicle on a Massachusetts highway, struck and injured 
one Byron. 

More than a year later, after action in the courts of Massachusetts had 
become barred by the statute of limitations, but before the elapse of the two 
vears allowed for action by the statute of limitations in Rhode Island, Byron 
sued Brown for damages in the Superior Court of Rhode Island, and recovered 
a judgment. The judgment remaining unsatisfied, Byron brought a bill in 
equity in the Superior Court of Rhode Island against Brown and his insurer, 
to reach the proceeds of the insurance policy and apply them against the judg- 
ment previously obtained. 


When the case reached the Supreme Court of Rhode Island, Byron v. Great 
American Indemnity Co., 54 R.I. 405, 173 A. 546, it held the insurer entitled 
to the benefit of the Massachusetts statute of limitations, and that since Byron 
had commenced action against Brown more than one year after his cause 
of action accrued, the insurer was relieved from liability. 

Some six months later Brown brought an action in contract against his 
insurer in the Superior Court of Massachusetts to recover the amount of the 
policy, plus interest, wherein he was successful. The Supreme Judicial Court 
of Massachusetts in considering the case declined to follow the Supreme Court 
of Rhode Island in its construction of the Massachusetts statute of limitations, 
but on the contrary took the view that Byron’s tort action against Brown was 
governed by the statute of limitations in the jurisdiction where it had been 
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brought and where judgment was rendered, and that Brown was entitled to be 
indemnified by the insurance company against the judgment so obtained, in 
the absence of any inhibitions. 

It was pointed out by the Massachusetts court that the decision of the 
Supreme Court of Rhode Island had not adjudicated any controversy between 
Brown and his insurer. No dispute developed directly between them and they 
did not become adversaries in that action. The insurer did not contend that 
the policy was not in force because of any fault or neglect on the part of Brown, 
the insured. It was exonerated from liability in Rhode Island solely on the 
ground that the Massachusetts statute of limitations applied and that Byron 
had failed to institute a timely action against Brown. It would seem that the 
Massachusetts case may be distinguished from the instant one. 

Being of opinion that the trial court entered the correct judgment herein, 
the judgment of the Court of Appeals is reversed and that of the Court of 
Common Pleas is affirmed. 

Judgment of the Court of Appeals reversed and that of Common Pleas 
affirmed. 

Weygandt, C. J., and Matthias, Day, Williams, Myers, and Gorman, JJ., 
concur. 


UNITED STATES FIRE INS. CO. OF NEW YORK et al. v. RAYBURN. 
No. 28201. 
Supreme Court of Oklahoma. July 5, 1938. 
81 Pacific Reporter (2d) 313. 
1. AGENCY. 

A policy writing insurance agent of an insurer has authority to enter into 
contracts of insurance for and on behalf of the insurer. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

2, PAROL INSURANCE. 

Parol insurance, comprehending the subject of insurance, the time when 
the risk attaches and ends, the amount of indemnity, the parties, and the 
premium, contains all elements essential to a binding contract of insurance, and 
is enforceable. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 

3. CONTRACT TO INSURE. 

Evidence that plaintiff purchased automobile through finance company, that 
president of finance company, who was also the policy writing agent for insur- 
ance company, agreed to secure insurance, including collision insurance on the 
automobile for a period of 18 months as part of the agreed sales price, that 
president of the finance company canceled the policy after plaintiff had paid 
balance of sales price, and that collision occurred thereafter but before end 


cf 18 months, was sufficient to support verdict for plaintiff in action for breach 
of contract to insure. 


(For other cases, see Insurance, Dec. Dig. § 128[2].) 
Syllabus by the Court. 

1, A policy writing insurance agent has authority to enter into contracts 
ot insurance for and on behalf of the company which he represents. 

“Parol insurance, comprehending the subject of insurance, the time when 
the ‘risk attaches and ends, the amount of indemnity, the parties, and the 
premium, contains all the elements essential to a binding contract of insurance, 
and is enforceable.” Massachusetts Bonding & Ins. Co. v. Vance, 1918, 74 Okl. 
261, 180 P. 693, 15 A.L.R. 981. 

3. Record examined, and sheld, evidence reasonably tends to support the 
verdict. 

Appeal from District Court, Cleveland County; Tom Pace, Judge. 

Action by Bernice Rayburn against the United States Fire Insurance Com- 
pany of New York and others for breach of contract to insure. From a judg- 
ment in favor of the plaintiff, the defendants appeal. 

Affirmed. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for plaintiffs in 
error, 
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Ben F. Williams, Homer Cowan, and T. R. Benedum, all of Norman, for 
defendant in error. 


Hurst, Justice. 


This is an action for damages for breach of contract to insure. Judgment 
was rendered for plaintiff and defendants appeal. The facts are as follows: 

March 9, 1934, plaintiff, a school teacher, purchased an automobile from 
defendant Kohler Chevrolet Company. Plaintiff made a down payment and 
agreed to pay the balance on the installment plan in sixteen equal monthly 
paysnents beginning April 5, 1934. The notes evidencing the payments were 
made payable to the defendant Security Finance Company, which was to handle 
the deferred payments. Defendant Dial was president and owner of the 
Security Finance Company as well as the policy writing agent for the defendant 
United States Fire Insurance Company of New York. Plaintiff alleged that 
the defendants agreed to secure insurance, including collision insurance, on the 
car for a period of eighteen months. In this connection, plaintiff also contends 
that she purchased the car on what is referred to as the teachers payment plan, 
under which the purchaser is given the privilege of ceasing to make payments 
during the summer months; that consequently the sixteen payments agreed 
upon extended over a longer period of time than eighteen months; and the 
insurance premium was included in the payments to be made on the car. An 
insurance policy, including collision insurance, was issued on March 10, 1934, 
(a day after the purchase), for a term of one year. On March 10, 1935, a 
second policy was issued for a term of one year, but same did not carry any 
collision coverage. Neither of the policies were ever delivered to the plaintiff. 
A controversy arose between plaintiff and the Security Finance Company a 
few months after the purchase of the car as to whether plaintiff had actually 
bought the car on the teachers payment plan. The Company, through defend- 
ant Dial, conceded the point to the plaintiff and permitted her to pay on this 
basis for the first summer, but refused to do so the next summer. Plaintiff 
then, on June 22, 1935, paid the total balance due, and Dial then cancelled 
the policy of insurance which was issued on March 10, 1935. The collision 
occurred on August 31, 1935, more than sixteen months and less than eighteen 
months after the purchase of the car. When payment of the claim was refused, 
plaintiff instituted the present action. 


{1 2] The only proposition urged by defendants on appeal is that the trial 
court erred in denying the defendants’ demurrers to plaintiff’s evidence and 
their motions for a directed verdict. In this connection it is urged that there 
is no evidence establishing any agreement to secure insurance on plaintiff’s car 
for a period of eighteen months, and that there is no evidence to establish any 
authority in defendants Kohler, Kohler Chevrolet Company, Dial, or Securities 
Finance Corporation to bind the defendant United States Fire Insurance Com- 
pany to such an agreement. Since the first policy, which carried collision 
coverage, was effective for a period of only twelve months, and since defend- 
ants, including the United States Fire Insurance Company, contend that the 
agreement contemplated insurance, including collision coverage, for sixteen 
months, the last named company tacitly.admits Dial’s power and authority to 
bind it by an oral contract of collision ffisurance for at least a period of four 
months. It follows therefore, by virtue of defendants’ own contention, that 
Dial did have authority to bind the United States Fire Insurance Company 
by an oral contract of insurance. In addition to the foregoing, there is_ no 
dispute but that Dial was the policy writing agent for the United States Fire 
Insurance Company in the city of Bristow, Oklahoma, where the transactions 
involved herein occurred, and it was held in Commercial Casualty Ins. Co. v. 
Connellee, 1932, 156 Okl. 170, 9 P.2d 952, that such an agent has authority to 
enter into contracts of insurance for and on behalf of the company which he 
represents. We are concerned, then, only with the question of whether there 
is any evidence reasonably tending to support the verdict. In Massachusetts 
Bonding & Insurance Co. v. Vance, 1918, 74 Okl. 261, 180 P. 693, 15 A.L.R. 981, 
it was held that “parol insurance, comprehending the subject of insurance, the 
time when the risk attaches and ends, the amount of indemnity, the parties, 
and the premium, contains all the elements essential to a binding contract of 
insurance, and is enforceable.” 
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[3] Defendants do not deny that a contract of insurance, including collision 
coverage, was agreed upon, but they contend that it was to terminate at sixteen 
months, rather than at eighteen months, as contended by plaintiff. In this 
connection, plaintiff testified as to the arrangement made with Kohler and 
Dial, to the effect that the insurance, including collision coverage, was to run 
for eighteen months; that the premium for the policy was included in the sales 
price of the car; and further that she was to pay for the car on the teachers 
payment plan, which would have extended the time of payments therefor at 
least eighteen months. The record further discloses that defendants permitted 
plaintiff to operate on this plan for the first summer, but refused her this 
privilege the second summer, thereby causing her to pay the balance due in 
full in June, 1935. Plaintiff further testified that nothing was said about discon- 
tinuing the insurance at the time she paid up the balance, but that she under- 
stood that same was to continue in full force and effect as originally agreed 
upon. The invoice for the sale of the car discloses on its face that the insur- 
ance on the car was to include a $50.00 deductible collision policy, and further 
discloses that the premium for the policy was included in the total cost of 
the car. We think that the trial court correctly refused to direct a verdict 
for defendants. 

Affirmed. 

Bayless, Riley, Welch, and Corn, JJ., concur. 


TRINITY UNIVERSAL INS. CO. v. DE MARTINI et al. No. 3693. 
Court of Civil Appeals of Texas. El Paso. June 23, 1938. 
Rehearing Denied July 14, 1938. 

118 Southwestern Reporter (2d) 901. 

2. VENUE. 

An action against insurance company to recover for injuries sustained through 
negligence of a motorist to whom the company had issued a liability policy was 
transitory. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


4, PLACE OF CONTRACT. 

Where insurer, a Texas corporation, issued liability policy in California where 
insured resided, and automobile accident in which plaintiffs were struck by 
insured’s automobile occurred in California, California law was applicable in action 
by plaintiffs against insurer and trial court was required to make findings of 
fact as to rights and liabilities of the parties under the law of California. 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

5. OWNERSHIP. 

Under California law, the issuance of a liability policy without any representa- 
tion by insured raised presumption that insurer had knowledge of actual conditions 
existing as to title, ownership, debts, and incumbrances upon the vehicle covered, 
so that, in actions against insurer to recover for injuries sustained when plain- 
tiffs were struck by insured’s automobile in California, insurer was estopped 
from attacking validity of policy on ground that insured was not sole and uncon- 
ditional owner of automobile as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

6. CONSTRUCTION. 

Under California law, the language of an exemption attached to a policy, by 
which it is proposed to limit the risk assumed, is to be construed liberally in 
favor of the insured and strictly against the insurer in the general provisions of 
the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. WARRANTY. 

Where liability policy was issued in California and insured’s automobile struck 
and injured plaintiffs in California, statements and warranties in policy relating 
to insured’s sole and unconditional ownership of automobile did not apply in plain- 
tiffs’ actions against insurer to recover on the policy for personal injuries and 
breaches Phereof constituted no defense. Civ.Code Cal. § 1654. 


(For other cases, see Insurance, Dec. Dig. § 311[1].) 
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8. OWNERSHIP. 

Evidence that insured’s friend purchased automobile for insured, insured to 
repay friend out of a certain income, that automobile was registered in friend’s 
name as both legal and registered owner, that insured had full possession and 
control, and that friend had been fully reimbursed at time insured struck and 
injured plaintiffs with automobile in California, held to show that insured was 
sole and unconditional owner of automobile, under California law, within require- 
ment of policy, as respects insurer’s liability to plaintiffs. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

9, LIMITATION OF ACTION. 

Under California law, the provision of a liability policy that action thereon 
must be begun within 12 months after accrual of the cause of action did not 
apply to the right of recovery from insurer by a third person who had secured 
an unsatisfied judgment against the insured, and the administrator of a deceased, 
who was injured when struck by insured’s automobile in California, was entitled to 
maintain suit against insurer notwithstanding suit was filed more than 12 months 
after accrual of the cause of action. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

10. AMBIGUITY. 

Under California law, any ambiguity in a provision of an insurance policy 
must be resolved against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, El Paso County; P. R. Price, Judge. 

Two separate actions by Aida R. DeMartini and Louis R. Stein, ancillary 
administrator of the estate of Mary Cooney, deceased, against the Trinity Univer- 
sal Insurance Company to recover on a policy of liability insurance issued by 
defendant. Judgment for the first-named plaintiff for $10,219.41, and for admin- 
istrator for $10,099.50, and defendant appeals. 

Affirmed. 

Touchstone, Wright, Gormley & Price, of Dallas, for appellant. 

Louis R. Stein and McBroom & Clayton, all of El Paso, and Honey & Mayall, 
of Stockton, Cal., for appellees. 

NEAton, Chief Justice. 

This case involves an appeal from a judgment of the District Court of EI 
Paso County, Texas, in favor of appellees and against appellant, a Texas corpor- 
ation, in amounts as follows: For Miss Aida R. DeMartini, $10,219.41, with 
seven per cent interest form March 19, 1935, until paid, and in favor of Louis 
R. Stein as administrator of the estate of Mary Cooney, for the sum of $10,099.50, 
with interest at the rate of seven per cent per annum_from September 18, 1935, 
until paid. Originally there were two cases in the District Court. The cases 
were consolidated for trial. 

These cases grew out of an automobile accident which took place in the State 
of California, in which Mary Cooney, now deceased, and Miss DeMartini, one of 
appellees herein, were injured when struck by a car driven by one B. MacDonnell. 
Both of these ladies recovered judgment in suits brought’in the State of California 
against MacDonnell. Hence, the suits against appellant, which had issued a 
policv of public liability insurance to MacDonnell. The policy was in full force 
and effect at the time of the accident. The policy provided that one obtaining 
judgment on account of injuries covered by the policy might proceed against the 
insurance company if, because of the assured’s insolvency or any other cause, 
the judgment was not satisfied within thirty days after its rendition. These 
conditions were met. Plaintiffs alleged that under the terms of the policy, since 
MacDonnell was insolvent, each of them was entitled to recover to the extent of 
$10,000. Miss Cooney died prior to the institution of the action here involved, 
and Mr. Stein was appointed and qualified as ancillary administrator in Texas. 


Appellant pleaded and proved that at the time of the filing of the suits in 
El Paso County there was pending a suit in the United States District Court 
for the Northern District of California, Southern Division, upon the Equity 
Docket of said court, in which appellant sought judgment ae the Declaratory 
Judgment Act of Congress (Title 28, Sec. 400, U.S. Code, 28 U.S.C.A. § 400), 
to determine if appellant was liable to Miss DeMartini and the representatives 
of Miss Cooney, by reason of said policy of insurance, and that said cause 
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in California had progressed to the point where the Judge had heard and over- 
ruled motions of the defendants therein to dismiss the suits. It alleged that 
the cause was coming up for final disposition in the Fall of 1937. It contended 
that the suit in the California Federal Court gave that court exclusive jurisdic- 
tion of the controversy. These matters were set up by way of plea in abate- 
ment; and, subject to said plea, it answered by general demurrer, general 
denial and a plea that the policy was void because of breach of alleged warran- 
ties upon the part of MacDonnell with respect to the ownership of the auto- 
mobile. The case was tried by the court without the intervention of a jury. 
Pleas to the jurisdiction and of abatement were overruled and judgment entered 
as hereinbefore recited, from which judgment the defendant below appealed. 


A short narrative of the transactions out of which this controversy grows 
is here given. During August, 1934, Burleson MacDonnell obtained employment 
with the State Emergency Relief Administration of the State of California 
as a timekeeper. The authorities of that department of the State Government 
required him to have an automobile that he could use in his work, and require 
that public liability insurance be carried on the vehicle naming the employer 
as well as the employee as the insured, and that it be filed at the San Francisco 
office of the Emergency Relief Administration, Insurance Department. Mac- 
Donnell was financially unable to purchase an automobile. One of his friends, 
Rudolph Gesswein, with whom he was residing and who was assisting him, 
bought a car from E. A. Test, and agreed with MacDonnell that the latter 
should repay him out of his mileage checks issued by his employer. Gesswein 
testified: “I bought the car and transferred it into Burleigh MacDonnell’s name 
at the time for Burleigh. I did not buy it for myself.” Prior to its purchase 
by Gesswein the car had been registered with the “Division of Registration of 
the Department of Motor Vehicles” of the State in the name of Frank Manning 
as registered owner and E. A. Test as legal owner. Manning and Test, at 
the time Gesswein purchased the car, by a writing transferred their interests 
to B. MacDonnell, who was named as “first transferee” and R. Gesswein, who 
was named as “second transferee” and “new legal owner.” The car was at 
first registered with the Motor Vehicle Department in the name of Gesswein 
as both legal and registered owned. Though MacDonnell had fully reimbursed 
Gesswein prior to the accident, the car was not registered in his name as 
“registered owner” until subsequent thereto. However, he had exclusive 
possession, use and control of it at all times subsequent to its purchase by 
Gesswein—at which time it was delivered to MacDonnell. 

The arrangement between MacDonnell and Gesswein rested in parol. 
According to Gesswein it was understood that he was to retain the legal title, 
though MacDonnell was to be named as the registered owner. 

The California Motor Vehicle Act provides that the proper authorities 
shall, upon the registration of a vehicle for use upon the public highways, “issue 
a certificate of registration to the owner and a certificate of ownership to the 
legal owner, or both to a person who is both owner and legal owner.” St.Cal. 
1931, p. 2104, § 41. Among other things the Act provides that upon ‘the owner 
or owner in or to a vehicle registered under this act * * * the person or persons 
whose title or interest is to be transferred and the transferee shall write their 
signatures with pen and ink upon the certificate of ownership. * * * Within 10 
days thereafter, the transferee shall forward * * * the certificate of ownership 
so endorsed * * * to the [proper authorities for registration].” St.Cal.1929, 
p. 514, § 45. There is a further provision that until the proper division shall 
have issued the new certificate of registration and certificate of ownership, 
“delivery of such vehicle shall be deemed not to have been made and title 
thereto shall be deemed not to have passed and said intended transfer shall 
be deemed to be incomplete and not to be valid or effective for any purpose.” 
St.Cal.1929, p. 514, § 45. 

On August 20, 1934, MacDonnell applied at the office of Lowen W. Loy, 
an insurance broker at Stockton, California, then agent for the General Cas- 
ualty Insurance Company, for the insurance required by the employer. Loy's 
clerk, who was authorized to act for him in the premises, was acquainted with 
MacDonnell and knew that he was employed by the Emergency Relief Admin- 
istration of California as a timekeeper, and that by virtue of said employment 
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he was compelled to carry public liability insurance. MacDonnell told her that 
he wished a policy similar to the one that had been issued to Raggio, another 
employee of the State. He made no formal application. Neither did he make 
any statement as to the legal ownership of the vehicle, and Miss March, the 
clerk, made no inquiry, giving as a reason that legal ownership was not material 
for the class of insurance that MacDonnell sought, to-wit, public liability and 
property damage insurance. The policy was written in the General Casualty 
Company of America and named MacDonnell and the State of California as 
the assured. It was mailed by MacDonnell to his employer’s representative. 
Later Mr. Haney, the agent of the General Casualty Company, recovered the 
policy from the representative of the State because his Company had ceased 
t» write this character of policy at the reduced rate offered. Mr. Haney then 
secured from appellant the policy here involved. Appellant’s agent, Russell, 
issued it at the instance and request of Haney. MacDonnell made no represen- 
tations and signed no application, nor does it appear that he authorized anyone 
else to do so. Appellant’s agent delivered the policy to the said Emergency 
Relief Administration at San Francisco and mailed a copy to Loy. The same 
agent wrote a similar policy for Raggio. MacDonnell was never in possession 
of the policy issued by appellant and was not familiar with the statements, 
conditions and provisions contained therein until sometime after the accident. 
A special endorsement provided that the Insurance Division of the SERA at 
San Francisco would be given ten days written notice before any cancellation 
of the policy should become effective. 


Under a schedule of statements attached to the policy of insurance, and by 
reference made a part thereof, the following appeared: “The automobile 
described herein is paid for in full and is not mortgaged except in the amount 
of: No exceptions.” Among what was styled the express conditions, limitations 
and agreements of the policy is one that recites that all rights thereunder are 
strictly personal to the assured and that the entire policy shall be void, unless 
otherwise provided by agreement in writing added thereto, “if the interest of 
the assured in the subject of the insurance be or become other than uncondi- 
tional and sole lawful ownership, * * * or if there be any lien, mortgage or 
other incumbrance” not specifically set forth in Statement 11 of the policy. 

The policy contained an “omnibus” provision extending the coverage to 
any person permitted by the owner to drive the car. 

Opinion 

[1-3] The appellant challenges the jurisdiction of the District Court of El 
Paso County upon the ground that the United States District Court for the 
Northern District of California, Southern Division, has exclusive jurisdiction, 
a suit having been instituted in that Court by appellant prior to the bringing 
of the actions herein involved, the suit being the one hereinbefore referred to 
as having been brought under the provisions of the Federal Declaratory Judg- 
ment Act. By another proposition appellant assails the action of the court in 
refusing to stay the suits pending the final determination of the California 
case as an abuse of discretion. It is no longer an open question in Texas that 
the pendency of a suit in a Federal District Court of this or any other State 
is not ground for abatement of an action in a district court of the State. The 
cause of action herein involved is transitory in its nature. The defendant is a 
Texas corporation. The relief sought is a judgment in personam. The Texas 
rule is declared in International & G. N. R. Co. v. Barton, 24 Tex.Civ.App. 122, 
57 S.W. 292, to be that: “As the federal courts derive their power and jurisdic- 
tion from a different sovereignty from that of the state courts, in that sense 
they are foreign jurisdictions, in like manner as the courts of different states 
are foreign to each other; and therefore the pendency of a prior suit in a 
federal court will not abate a suit subsequently brought in a state court between 
the same parties, and for the same cause of action.” In support of its holding 
the Court cited a number of authorities, including six décisions of the Supreme 
Court of the United States and several decisions by Federal Circuit Courts of 
Appeal. This Court followed the rule in Northwest Engineering Co. v. Chad- 
wick Machinery Co., Tex.Civ.App., 93 S.W.2d 1223. The same rule was restated 
by the Supreme Court of the United States in Chicago, R. I. & P. R. Co. v. 
Schendel, 270 U.S. 611, 46 S.Ct. 420, 70 L.Ed. 757, 53 A.L.R. 1265, citing Kline 
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y. Burke Construction Co., 260 U.S. 226, 43 S.Ct. 79, 67 L.Ed. 226, 24 A.L.R. 1077. 

|4] From our preliminary statement it will he seen that the policy was 
issued in the State of California, in which State appellant, a Texas corporation, 
was represented and doing business; that the assured resided in said State; 
that the accident in which Misses DeMartini and Cooney were injured took 
place in said State; and that, therefore, the laws of California are controlling. 
The trial court was confronted with the duty of making findings of fact as to 
the rights and liabilities of the parties under the law of California. It was 
stipulated that certain decisions of California as shown in the Reports cited 
in trial briefs of the parties should be accepted for what they purported to be. 
All California decisions hereinafter cited were in accordance with the stipula- 
tion. 


[5] By assignment of error No. 7 appellant challenges the judgment of the 
trial court on the ground that at the time of the accident in question MacDon- 
nell was not the sole and unconditional owner of the automobile in question 
under the California law, and by assignment No. 8 it assails the judgment upon 
the ground that the undisputed evidence showed “a breach of that provision 
of the policy which warranted that the automobile in question was fully paid 
for.” The trial court found as a fact that under the law of California by issuing 
the policy without any representations upon the part of assured, appellant is 
presumed to have had knowledge of the actual conditions exisiting as to title 
and ownership, debts and incumbrances upon the vehicle covered. Such is the 
holding of the California courts, and that holding is binding upon us in this 
case. See Raulet v. Northwestern Nat. Ins. Co., 157 Cal. 213, 107 P. 292, in 
which the Supreme Court of California, commenting upon an alleged violation 
of a policy provision by the existence of a chattel mortgage upon part of 
the insured property, in a case in which there was no written application, no 
actual fraud, no intentional misrepresentation, and the assured was ignorant 
ot the particular provision of the policy, and no inquiry was made by the 
Company as to the existence of any chattel mortgage, after referring with 
approval to the rule that persons are presumed ordinarily to be familiar with 
the terms of written contracts to which they are parties, said that the rule 
should not be strictly applied to insurance policies; that it was a matter of 
almost common knowledge that very few policyholders were actually cognizant 
of the provisions of their policies; that the policies are prepared by experts of 
the companies; that they are highly technical in their phtaseology; and added 
(page 298): “The insured usually confides implicitly in the agent securing the 
insurance, and it is only just and equitable that the company should be required 
to call specifically to the attention of the policyholder such provisions as the 
one before us.” This rule was followed in Hutchings v. Southwestern Auto- 
mobile Ins. Co., 96 Cal.App. 318, 274 P. 79; Dunne vy. Phoenix Ins. Co., 113 
Cal.App. 256, 298 P. 49; and in Wong v. Stuyvesant Insurance Co., 100 Cal.App. 
109, 279 P. 1050 (hearing denied by the Supreme Court) as well as in Ames v. 
Employers Casualty Co., 16 Cal.App.2d 255, 60 P.2d 347 and in Kahn v. Com- 
mercial Union Fire Ins. Co., 16 Cal.App.2d 42, 60 P.2d 177. These cases sup- 
port the findings of fact by the trial court as to the law of California upon these 
questions and its conclusion that by issuing the policy without making inquiry 
as to these matters appellant waived and is now estopped from urging any of 
its defenses as to the validity of the policy. 

{6, 7] Appellant challenges the 6th finding of fact to the effect that the 
provisions of the policy in question with reference to ownership or incum- 
brances were not warranties, and under the laws of California were not mater- 
ial to the risk of public liability. The California courts follow the rule that the 
language of an exemption attached to a policy by which it is proposed to limit 
the risk assumed is to be construed liberally in favor of the assured and 
strictly against the insurer in the general provisions of the policy. Indeed the 
Supreme Court of California, in Coniglio v. Conn. Fire Ins. Co., 180 Cal. 596, 
182 P. 275, 276, 5 A.L.R. 805, said: “It is to be remembered that contracts of 
this sort are to be interpreted in the light of the fact that they are drawn by 
the insurance companies and are rarely, if ever, understood by the people 
who pay the premiums. Every rational indulgence must be shown the assured. 
Raulet v. Northwestern Nat. Insurance Co., 157 Cal. 213, 107 P. 292.” It further 
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said that a statement will not be held to be an express warranty if it can be 
perceived from the terms of the policy that such was not the intention of the 
parties. Wheaton v. North British Insurance Co., 76 Cal. 415, 18 P. 758, 9 Am. 
St.Rep. 216; National Bank of D. O. Mills & Co. v. Union Insurance Co., 88 
Cal. 497, 26 P. 509, 22 Am.St.Rep. 324, in which the court said (page 504, 26 P, 
page 509 of the opinion): “Conceding that the statement in the policy, if taken 
by itself, and without reference to other portions of that statement, viz., ‘it is 
understood and agreed that the within described premises have been leased by 
Messrs. Walden & Co.,’ is an express warranty, under section 2607 of the Civil 
Code, which reads, ‘A statement in a policy, of a matter relating to the person 
c1 thing insured, or to the risk, as a fact, is an express warranty thereof,’ 
nevertheless if, taking the entire policy in all its terms and language, it can be 
perceived that such was not the intention of the parties, such an expression will 
not be held to be an express warranty. And, where there is any doubt as to 
the construction to be given to language in such a matter, ‘the court should 
lean against that construction which imposes upon the assured the obligation 
of a warranty.’ First National Bank vy. Hartford Ins. Co., 95 U.S. [673] 679 
[24 L.Ed. 563].” Nor does this conflict with the Texas rule as stated by our 
Supreme Court in Phoenix Assurance Co. vy. Munger Improved Cotton Machin- 
ery Mfg. Co., 92 Tex. 297, 49 S.W. 222, 225. In conformity to this rule the trial 
court correctly held that the statements, representations, warranties and con- 
ditions relating to sole and unconditional ownership, debts and incumbrances, 
did not apply to appellant’s liability under the risk covered, namely, personal 
injuries to third parties. Sly v. American Indemnity Co., 127 Cal.App. 202, 15 
P.2d 522; Berliner v. Travelers Ins. Co., 121 Cal. 458, 53 P. 918, 41 L.R.A. 467, 
66 Am.St.Rep. 49; California Civil Code, § 1654; Mah See v. North American 
Accident Ins, Co., 190 Cal. 421, 213 P. 42, 26 A.L.R. 123. 

[8] The evidence warrants the finding of the trial court that MacDonnell 
had an insurable interest in the car. According to Gesswein’s testimony he 
purchased the car for MacDonnell and delivered it to the latter with the 
agreement that he should be reimbursed from MacDonnell’s collections for 
mileage. The California Supreme Court held in Coniglio v. Conn. Fire Ins. 
Co., supra, that a conditional vendee had at least an insurable interest to the 
extent of payments made by him. In Dunne v. Phoenix Ins. Co., supra, it is 
said that (298 P. page 51) “a purchaser of personal property has an insurable 
interest therein, although he has not fully paid the purchase price nor acquired 
title.” The fact that a balance was owing upon the personal property did not 
take it out of the category of property owned solely and unconditionally by 
the vendee was held in Savage v. Norwich Union Fire Ins. Society, 125 Cal. 
App. 330, 13 P.2d 955, citing McCollough v. Home Ins. Co., 155 Cal. 659, 102 P. 
814, 18 Ann.Cas. 862, to the effect that an equitable title is a sufficient com- 
pliance with such condition. See also Votaw v. Farmers Automobile Inter- 


insurance Exchange, Cal.App., 65 P.2d 924. Under the evidence MacDonnell 
was, within the holdings of the California courts, the sole and unconditional 
owner of the automobile covered by the insurance policy. 

[9, 10] Appellee further assigns as error failure of the court to render 
judgment in its favor as against Stein, Administrator, because his suit against 


appellee was filed more than twelve months after the accrual of the cause 
E : : . ; oS 
oi action sued upon. There was no. error in the court’s ruling. The provision 


of the policy relied upon applies only to loss or damage to the property insured. 


It makes no mention of the right of recovery by a third person who has secured 
judgment against the assured and whose judgment is unsatisfied. Upon its face 
it applies only to loss by theft or fire or some other circumstances usually 
covered by insurance on property. It might well apply to a loss suffered by 
the owner or one holding the lien, but not to a loss suffered by persons claim- 
ing no interest in the property itself. This seems clear to us from the wording 
of the provision. However, under the California rule, if there be any ambiguity 
in the provision it must be resolved against appellant. 

All of appellant’s assignments of error have been considered and are over- 


ruled. 
Judgment is affirmed. 
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HILLIARD et ux. v. UNITED PACIFIC CASUALTY INS. CO. No. 26995. 
Supreme Court of Washington. July 21, 1938. 


81 Pacific Reporter (2d) 513. 
4, COOPERATION, 

The term “cooperate” as used in cooperation clause of automobile liability 
policy does not mean that insured is to assist the insurer in presenting a sham 
defense but that insured must give insurer full, fair, and frank disclosure of all 
information reasonably requested by insurer to enable it to determine whether 
there is a genuine defense. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. COOPERATION. 

A co-operation clause in an automobile liability policy is intended to prevent 
collision between insured and party claiming to have suffered damages, and 
insurer may guard against such collusion and hold injured to a reasonably strict 
compliance with the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

6. COOPERATION. 

Insured, under an automobile liability policy, who signed a statement for 
insurer that collision giving rise to claim occurred while the truck was rented 
to another, in which event policy did not cover loss, but testified to the contrary 
in suit for damages, breached co-operation clause in policy and was not entitled 
to reimbursement by insurer for payment of the judgment in suit for damages. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Department 1. 

Appeal from Superior Court, Grays Harbor county; Wm. E. Campbell, Judge. 

Action by Andrew Hilliard and wife against the United Pacific Casualty 
Insurance Company on an automobile liability policy for reimbursement for pay- 
ment of a judgment against plaintiffs in a prior action by persons claiming damages 
resulting from an automobile collision. Judgment for defendant, and plaintiffs 
appeal. 

Affirmed. 

iW. H. Abel and O. M. Nelson, both of Montesano, and A. Emerson Cross 
ot Aberdeen, for appellants. 

Robert E. Evans and John P. O’Connor, both of Tacoma, for respondent. 

STEINERT, Chief Justice. 


Plaintiffs brought this suit on a policy of liability insurance seeking reimburse- 
ment on account of payment, by them, of a judgment which had been obtained 
against them in a prior action by persons claiming damages resulting from an 
automobile collision. In the present action the court, after making its findings 


and drawing its conclusions, entered judgment adverse to plaintiffs, from which 
they have appealed. 


_ The policy upon which this action is based is a standard form of liability 
insurance issued by respondent on a Ford truck owned by appellants and used by 


them in their glass and paint business in the city of Aberdeen. We quote the 
two provisions of the policy material to this controversy : 


[1] “Exclusions (O) This policy shall not cover in respect of any auto- 
mobiles: * * * 


“(5) * * * while being rented under contract or leased, unless permission is 
granted therefor and so indicated in Item No. 8 of the Schedule of Insurance.” 


[2] “This Agreement Is Subject To The Following Conditions: 


“Notice And Settlement 

“(C) * * * The Assured must cooperate fully with the Company in imme- 
diately disclosing all the facts known to him about the happening of every 
accident, the making of every claim and the filing of every suit, and also shall 
render his aid in the securing of evidence, his personal attendance at a trial or 
hearing, and attendance of witnesses, and in the prosecution of an appeal in the 
event one is taken.” 

Item No. 8 of the “Exclusions” clause, above referred to, specified that the 
truck was to be used for “commercial purposes,” but it contained no provision 
granting permission to rent or lease the truck; nor was such permission ever in 
anywise given by respondent. 

On December 14, 1933, which was eleven days after the issuance of the policy. 
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the truck was used to haul a load of Christmas trees from the vicinity of Matlock 
to Aberdeen. These trees, or at any rate most of them, belonged to one S. M. 
DeLosh, who operated a service station near appellants’ place of business. DeLosh 
had planned to sell the trees at his station As will appear later, the nature of 
the agreement between appellants and DeLosh with reference to ‘the use of the 
truck is determinative of this lawsuit, and the statements made to respondent by 
the contracting parties regarding the agreement have an important bearing on 
this controversy. 

The undisputed facts are that on the trip one E. C. Copeland, a regular 
employee of appellants, drove the truck, accompanied by DeLosh. In the course 
of the return trip they stopped, partially on the highway, to change a tire. While 
the two men were thus engaged, an automobile driven by Mrs. Ruth Kelsey 
approached from the rear and ran into the truck. As a consequence of the 
collision an action for damages was instituted five days later by the Kelseys against 
the Hilliards, Copeland, and DeLosh. 

On receipt of notification of the accident, respondent insurance company 
sent its adjuster to Aberdeen to investigate the facts. The adjuster first visited 
DeLosh, who made a statement which the adjuster reduced to writing and which 
DeLosh then signed. Regarding the nature of the agreement with reference to 
the use of the truck, the statement of DeLosh reads as follows: 

“A few days before Christmas I decided to get some Christmas trees and 
sell them at my service station. I didn’t have any truck so went to Andy Hilliard 
of the Hilliard Glass & Paint Co. and made arrangements with him to hire his 
1928 Ford truck to go up around Matlock to get the trees. I told him I would pay 
him $10 for using his truck to make the trip. I asked Mr. Hilliard if he would 
send Ed Copeland along with me to drive the truck and help with the loading 
of the trees. Hilliard said he would let Copeland go with me. Copeland and 
myself left. Aberdeen around twelve noon on December 14th, 1933. * * * 

“T paid Mr. Hilliard the $10 for the use of the truck. * * *” 

The investigator then called on appellants and discussed the matter with 
them. Mr. Hilliard, on being told by the adjuster of the statement made by 
DeLosh, said that it was correct. Hilliard then made a detailed statement which 
the adjuster reduced to writing and which Hilliard thereupon signed. His state- 
ment reads as follows: 

On Dec. 13th Stanley DeLosh came to me and wanted to know if I would 
let him take my truck and wanted to know if I would let Ed Copeland go with 
him to get some Christmas trees up at Matlock. I said I wouldn’t let him have 
the truck unless one of my own men went along to drive it. DeLosh offered 
to pay me $10 for the use of the truck. I said he could take it & told Ed Cope- 
land to go with him. I pay Copeland a weekly salary. DeLosh has asked for 
the loan of the truck a few times before this and I let him have it sending a 
driver along. Prior to Dec. 14th DeLosh never paid anything for the use of 
the truck. I loaned it to him for business reasons. 

“When he borrowed the truck on Dec. 14th I had no interest in selling the 
load of trees he went after.” 

On January 6, 1934, respondent’s attorneys wrote to Hilliard advising him 
that they had received a copy of the Kelsey complaint and further stating: 

“We are instructed by the United Pacific Casualty Insurance Company to 
defend this case for you under the reservation of rights contained in the policy. 
The policy provides that if the truck is loaned or rented to another party, the 
insurance company is not liable. 

“Mr. Copeland was driving the car and he might be personally liable, but 
there will be no liability against vou as we see the law. 

“The insurance company will defend the case without cost to you but in 
the event judgment is rendered against you, the company reserves its right to 
contest payment under the policy because under the circumstances of the case 
the insurance does not cover. 

Hilliard received this letter, but did not reply to it. 

Shortly thereafter re spondent’ s attorneys put in an answer for the Hilliards 
setting forth as an affirmative defense that the truck had been rented to 
DeLosh, who had it in his possession and under his absolute control for his 
The answer was based on the information which previously 


exclusive benefit. 
it was verified by one of respondent’s attorneys. 


had been given to respondent; 
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At the trial of the Kelsey case Hilliard, despite his former statement, 
testified emphatically that the truck had not been loaned or rented to DeLosh, 
but that he had contracted to haul the trees for DeLosh and that a part of the 
trees were for his own use. DeLosh testified to the same effect. That case 
was tried before the same judge that tried the present case, both trials being 
without a jury. The Kelsey case resulted in a judgment holding the Hilliards 
and Copeland liable in the sum of $750 and costs, but dismissing DeLosh. 

Appellants Hilliard, having paid the judgment against them, brought this 
action against respondent on the insurance policy. . Respondent’s defense to 
the present suit is that it is not liable under the terms of the policy because 
appellants breached the cooperation clause thereof in that they failed to disclose 
the true facts known to them concerning the accident; that because of the 
statement given to it by Hilliard it was led to believe that it had an absolute 
defense to the Kelsey action; that, although respondent asserted that defense 
in that action, the defense became untenable because of Hilliard’s contrary 
testimony at the trial; and that, further, by reason of Hilliard’s previous state- 
ment, respondent was deprived of any opportunity to adjust or compromise 
that action before trial. 


In their reply, appellants admitted Hilliard’s signing of the statement and 
admitted receipt of the notice in which respondent claimed a reservation of 
rights in the defense of the Kelsey action, but denied that the contents of 
Hilliard’s statement, as revealed to them by respondent’s adjuster, were as set 
out in the subsequent letter sent by respondent’s attorneys. 


In support of their reply, appellants produced testimony purporting to 
prove that both Hilliard and Delosh misunderstood the meaning of the state- 
ments which they had signed and that they had been induced to sign them 
through misrepresentations by the adjuster as to their legal effect. This was 
emphatically denied by the adjuster. 

[1-3] All of the witnesses were interested persons, being either parties to 
the action or else employees or members of the family of a party. In deter- 
mining that issue, the credibilty of the witnesses was an important element. 
The trial court saw the witnesses, observed their demeanor, and considered 
the possible interest that they may have had in the outcome of the action; the 
court also had a recollection of what had transpired at the former trial. It 
was for the court to consider whether Hilliard and DeLosh misunderstood the 
statements that they had given to respondent or whether they had intended 
to represent the situation as they had expressed it in those statements; also, 
whether or not, for reasons of their own, they had knowingly changed their 
stories at the Kelsey trial and thus deprived respondent of the defense on the 
supposed existence of which it had relied. The court also had appellants’ 
admission that, although they had received respondent’s letter disclaiming 
liability under the facts as given in the original statement, they never answered 
that letter. Furthermore, there was no evidence that respondent was ever 
advised, prior to the trial of the Kelsey action, that the agreement between 
appellants and DeLosh was other than as originally represented to it. Upon 
this evidence, together with the inferences that reasonably could be drawn 
therefrom, one way or the other, the court made a positive finding, in the 
present case, that Hilliard’s “testimony was wholly at variance with his report 
and signed statement of the facts.” The issue of fact having been determined 
adversely to appellants by the court, which was the trier of the facts, and, there 
being evidence to support the finding, we are concluded thereby. 

The question then remains whether or not the misstatement of fact, as 
found by the court, regarding the agreement between appellants and DeLosh 
constituted a breach of the cooperation clause. 

[4] “Cooperate,” as used in policies such as this, does not mean that the 
assured is to assist the insurer in presenting a sham defense, but it does mean 
that the assured must give the insurer full, fair, and frank disclosure of all 
information reasonably requested by the insurer to enable it to determine 
whether there is a genuine defense. Coleman v. New Amsterdam Casualty 
Co., 247 N.Y. 271, 160 N.E. 367, 72 A.L.R. 1443; Buckner vy. Buckner, 207 Wis. 
303, 241 N.W. 342; Allegretto v. Oregon Automobile Ins. Co., 140 Or. 538, 13 
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P.2d 647; Shafer v. Utica Mut. Ins. Co., 248 App.Div. 279, 289 N.Y.S. 577; 6 
Blashfield Cyclopedia of Automobile Law, Permanent Ed., § 4059, p. 413. 

[5] As stated in Koontz vy. General Casualty Co., 162 Wash. 77, 81, 297 P. 
1081, 1083: 

“Conditions of this sort in an insurance policy are not without reason in 
their support. They are intended to prevent collusion between the person 
assured and the party claimed to have suffered damages at the hands of the 
assured, and to prevent the possibility of such an occurrence the insurer may 
guard against it in its contract with the assured, and hold the assured to a 
reasonably strict compliance with the terms of the contract.” 

In Eakle v. Hayes, 185 Wash. 520, 525, 55 P.2d 1072, we quoted the above 
paragraph from the Koontz Case and then said (page 1074): 

“Although the facts in that case are stronger than those here, in that there 
actual collusion was shown to have existed, while here there was only failure 
to cooperate in the trial of the case, the principles underlying the validity of 
these respective conditions in the contract are the same. The difference 
between conniving to effectuate a judgment against the insurer, and failing or 
refusing to render proper assistance to the insurer in the defense of an action, 
is merely a difference in the method by which the effect is accomplished. Both 
have the tendency to produce the same result.” 

[6] The authorities above cited hold that, when the condition is broken, the 
policy is at an end, if the insurer so elects. 

The facts as found by the court and the law as declared on the subject 
compel us to hold that appellants breached the cooperation clause and there- 
fore cannot recover upon the policy. 

The judgment is affirmed. 

Simpson, Main, Holcomb, and Geraghty, JJ., concur. 
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MISCELLANEOUS 


ERIE R. CO. v. TOMPKINS. No. 367. 
Argued Jan. 31, 1938. Decided April 25, 1938. 
58 Supreme Court Reporter 817. 

1. JURISDICTION. : 

Where application of the doctrine of Swift v. Tyson, by which Federal 
courts exercising jurisdiction on ground of diversity of citizenship need not in 
matters of general jurisprudence apply the unwritten law of the state as 
declared by its highest court, introduced grave discrimination by non-citizens 
against citizens and prevented uniformity in the administration of the law of a 
state and thereby invaded rights which were reserved by the constitution 
to the several states, abandonment of the doctrine was required. 

(For other cases, see Insurance, Dec. Dig. § 2.) 
2, WHAT LAW GOVERNS. 

In federal courts, except in matters governed by Federal Constitution or 
by acts of Congress, law to be applied in any case is law of the state. 28 
U.S.C.A. § 725. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


4, WHAT LAW GOVERNS. 

The phrase “laws of the several states,” as used in statute requiring federal 
courts to apply laws of the several states except in matters governed by federal 
Constitution or statutes, Held to include not only state statutory law, but also 
state decisions on questions of general law, in absence of any constitutional 
provision purporting to confer upon federal courts power of declaring sub- 
stantive rules of common law applicable in a state. 28 U.S.C.A. § 725. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

5. WHAT LAW GOVERNS. F 

In a personal injury action where the Circuit Court of Appeals ruled in 
accordance with the then applicable doctrine of Swift v. Tyson that the ques- 
tion of the defendant’s liability was one of general law and on that ground 
declined to decide the issue of state law, Supreme Court on deciding that the 
doctrine should be abandoned because the application invaded rights which 
in the opinion of the Supreme Court were reserved by the constitution to the 
several states, would reverse the judgment and remand the case to the Circuit 
Court of Appeals for further proceedings. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


Mr. Justice Butler, and Mr. Justice McReynolds, dissenting. 

C On Certiorari to the United States Circuit Court of Appeals for the Second 
ircuit. 

Action by Harry J. Tompkins against the Erie Railroad Company to 
recover for personal injuries allegedly sustained through negligent operation 
o> maintenance of a train. To review a judgment of the Circuit Court of 
Appeals, 90 F.2d 603, affirming a judgment for plaintiff, the defendant brings 
certiorari. 

Reversed and remanded, with directions. 

Messrs. Theodore Kiendl and Harold W. Bissell, both of New York City, 
for petitioner. 

Mr. Fred H. Rees, of New York City, for respondent. 

Mr. Justice BranveEts delivered the opinion of the Court. 

The question for decision is whether the oft-challenged doctrine of Swift v. 
Tyson’ shall now be disapproved. 


11842, 16 Pet. 1, 10 L.Ed. 865. Leading cases applying the doctrine are collected 
in Black & White Taxicab, etc., Co. v. Brown & Yellow Taxicab, etc., Co., 276 
U.S. 518, 530, 531, 48 S.Ct. 404, 407, 408, 72 L.Ed. 681, 57 A.L.R. 426. Dissent from its 
application or extension was expressed as early as 1845 by Mr. Justice McKinley (and Mr. Chief 
Justice Taney) in Lane v. Vick, 3 How. 464, 477, 11 L.Ed. 681. Dissenting opinions were 
also written by wr, juste Daniel in Rowan v. Runnels, 5 How. 134, 140, 12 L.Ed. 85; by Mr. 
Justice Nelson in illiamson v. Berry, 8 How. 495, 550, 558, 12 L.Ed. 1170; by Mr. Justice 
Campbell in Pease v. Peck, 18 How. 595, 599, 600, 15 L.Ed. 518; and by Mr. Justice Miller in 
Gelpcke v. City of Dubuque, 1 Wall. 175, 207, 17 L.Ed. 520, and U. S. ex rel. Butz v. City 
of Muscatine, 8 Wall. 575, 585, 19 L.Ed. 490. Vigorous attack upon the entire doctrine was 
made by Mr. Justice Field in Baltimore & Ohio R. R. Co. v. Baugh, 149 U.S. 368, 390, 13 S.Ct. 
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Tompkins, a citizen of Pennsylvania, was injured on a dark night by a 
passing freight train of the Erie Railroad Company while walking along its 
right of way at Hughestown in that state. He claimed that the accident 
occurred through negligence in the operation, or maintenance, of the train; 
that he was rightfully on the premises as licensee because on a commonly used 
beaten footpath which ran for a short distance alongside the tracks; and that 
he was struck by something which looked like a door projecting from one of 
the moving cars. To enforce that claim he brought an action in the federal 
court for Southern New York, which had _ jurisdiction because the company 
is a corporation of that state. It denied liability; and the case was tried by a 
jury. 

The Erie insisted that its duty to Tompkins was no greater than that owed 
to a trespasser. It contended, among other things, that its duty to Tompkins, 
and hence its liability should be determined in accordance with the Pennsyl- 
vania law; that under the law of Pennsylvania, as declared by its highest 
court, persons who use pathways along the railroad right of way—that is, a 
longitudinal pathway as distinguished from a crossing—are to be deemed tres- 
passers; and that the railroad is not liable for injuries to undiscovered tres- 
passers resulting from its negligence, unless it be wanton or willful. Tompkins 
denied that any such rule had been established by the decisions of the Pennsyl- 
vania courts; and contended that, since there was no statute of the state on the 
subject, the railroad’s duty and liability is to be determined in federal courts as 
a matter of general law. 

The trial judge refused to rule that the applicable law precluded recovery. 
The jury brought in a verdict of $30,000; and the judgment entered thereon 
was affirmed by the Circuit Court of Appeals, which held (2 Cir., 90 F.2d 603, 
604), that it was unnecessary to consider whether the law of Pennsylvania 
was as contended, because the question was one not of local, but of general, 
law, and that “upon questions of general law the federal courts are free, in 
absence of a local statute, to exercise their independent judgment as to what 
the law is; and it is well settled that the question of the responsibility of a 
railroad for injuries caused by its servants is one of general law. * * * Where 
the public has made open and notorious use of a railroad right of way for a long 
period of time and without objection, the company owes to persons on such 
permissive pathway a duty of care in the operation of its trains. * * * It is 
likewise generally recognized law that a jury may find that negligence exists 
toward a pedestrian using a permissive path on the railroad right of way if 
he is hit by some object projecting from the side of the train.” 

The Erie had contended that application of the Pennsylvania rule was 
required, among other things, by section 34 of the Federal Judiciary Act of 
September 24, 1789, c. 20, 28 U.S.C. § 725, 28 U.S.C.A. § 725, which provides: 
“The laws of the several States, except where the Constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be regarded 
as rules of decision in trials at common law, in the courts of the United States, 
in cases where they apply.” 

Because of the importance of the question whether the federal court was 
free to disregard the alleged rule of the Pennsylvania common law, we granted 
certiorari. 302 U.S. ——, 58 S.Ct. 50, 82 L.Ed, ; 

First. Swift v. Tyson, 16 Pet. 1, 18, 10 L.Ed. 865, held that federal courts 
exercising jurisdiction on the ground of diversity of citizenship need not, in matters 
of general jurisprudence, apply the unwritten law of the state as declared by its 
highest court; that they are free to exercise an independent judgment as to what 
the common law of the state is—or should be; and that, as there stated by Mr. 
Justice Story, “the true interpretation of the 34th section limited its application 
to state laws, strictly local, that is to say, to the positive statutes of the state, and 
the construction thereof adopted by the local tribunals, and to rights and titles to 
things having a permanent locality, such as the rights and titles to real estate, 
and other matters immovable and intra-territorial in their nature and character. 
It never has been supposed by us, that the section did apply, or was designed 
to apply, to questions of a more general nature, not at all dependent upon local 
914, 37 L.Ed. 772, and by Mr. Justice Holmes in Kuhn y. Fairmont Coal Co., 
30 S.Ct. 140, 54 L.Ed. 228, and in the Taxicab Case, 276 U.S. 518, at page 
408, 72 L.Ed. 681, 57 A.L.R. 426. 


15 U.S. 349, 370, 
32, 48 S.Ct. 404, 
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statutes or local usages of a fixed and permanent operation, as, for example, to 
the construction of ordinary contracts or other written instruments, and especially 
to questions of general commercial law, where the state tribunals are called 
upon to perform the like functions as ourselves, that is, to ascertain, upon general 
reasoning and legal analogies, what is the true exposition of the contract or instru- 
ment, or what is the just rule furnished by the principles of commercial law to 
govern the case.” 

The Court in applying the rule of section 34 to wer cases, in Mason v. 
United States, 260 bP 545, 559, 43 S.Ct. 200, 204, 67 L.Ed. 396, said: “The 
statute, however, is merely declarative of the rule which el exist in the absence 
of the statute.” The federal courts assumed, in the broad field of “general law,” 
the power to declare rules of decision which Congress was confessedly without 
power to enact as statutes. Doubt was repeatedly expressed as to the correctness 
of the construction given section 34° and as to the soundness of the rule which 
it introduced. But it was the more recent research of a competent scholar, who 
examined the original document, which established that the construction given to 
it by the Court was erroneous; and that the purpose of the section was merely to 
make certain that, in all matters except those in which some federal law is con- 
trolling, the federal courts exercising jurisdiction in diversity of citizenship cases 
would apply as their rules of decision the law of the state, unwritten as well as 
written.” 

Criticism of the doctrine became wide-spread after the decision of Black & 
White Ray & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 
276 U.S. 518, 48 S.Ct. 404, 72 L.Ed. 681, 57 A.L.R. 426° There, Brown & Yellow, 
a Saas corporation owned by Kentuckians, and the Louisville & Nashville 
Railroad, also a Kentucky corporation, wished that the former should have the 
exclusive privilege of soliciting passenger and baggage transportation at the 
Bowling Green, Ky., railroad station; and that the Black & White, a competing 
Kentucky corporation, should be prevented from interfering with that privilege. 
Knowing that such a contract would be void under the common law of Kentucky, 
it was arranged that the Brown & Yellow reimcorporate under the law of Tennessee, 
and that the contract with the railroad should be executed there. The suit was 
then brought by the Tennessee corporation in the federal court for Western Ken- 
tucky to enjoin competition by the Black & White; an injunction issued by the 
District Court was sustained by the Court of Appeals; and this Court, citing 
many decisions in which the doctrine of Swift v. Tyson had been applied, 
affirmed the decree. 

; Second. Experience in applying the doctrine of Swift v. Tyson, had revealed 
its defects, political and social; and the benefits expected to flow from the rule 
did not accrue. Persistence of state courts in their own opinions on questions of 
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2In Hawkins v. Barney’s Lessee, 5 Pet. 457, 464, 8 L.Ed. 190, it was stated that section 34 
“has been uniformly held to be no more than a declaration of what the law would have been 
without it: to wit, that the lex loci must be the governing rule of private right, under whatever 
jurisdiction private right comes to be examined.” See, also, Bank of Hamilton v. Dudley’s 
Lessee, 2 Pet. 492, 525, 7 L.Ed. 496. Compare Jackson v. Chew, 12 Wheat. 153, 162, 168, 6 L.Ed. 
583; Livingston v. Moore, 7 Pet. 469, 542, 8 L.Ed. 751. 


*Pepper, The Border Land of Federal and State Decisions (1889) 57; Gray, The Nature 
and Sources of Law (1909 ed.) §§ 533, 534; Trickett, Non-Federal Law Administered in Federal 
Courts (1906) 40 Am.L.Rev. 819, 821-824. 


* Street, Is There a General Commercial Law of the United States (1873) 21 Am.L.Rev. 473; 
Hornblower, Conflict between State and Federal Decisions (1880) 14 Am.L.Rev. 211; Meigs, 
Decigions of the Federal Courts on Questions of State Law (1882) 8 So.L.Rev. (n. s.) 452, 
(1911) 45 Am.L.Rev. 47; Heiskell, Conflict between Federal and State Decisions (1882) 16 
Am.L.Rev. 743; Rand, Swift v. Tyson versus Gelpcke v. Dubuque (1895) 8 Harv.L.Rev. 328, 341- 
343; Mills, Should Federal Courts Ignore State Laws (1900) 34 Am.L.Rev. 51; Carpenter, Court 
Decisions and the Common Law (1917) 17 Col.L.Rev. 593, 602, 603. 

5 Charles Warren, New Light on the History of the Federal Judiciary Act of 1789 (1923) 37 
Harv.L.Rev.49, 51-52, 81-88, 108. 

* Shelton, Concurrent Jurisdiction—Its Necessity and its Dangers (1928) 15 Va.L.Rev. 137; 
Frankfurter, Distribution of Judicial Power Between Federal and State Courts (1928) 13 Corn. 
L.Q. 499, 524-530; Johnson, State Law and the Federal Courts (1929) 17 Ky.L.J. 355; Fordham, 
The Federal Courts and the Construction of Uniform State Laws (1929) 7 N.C.L,.Rev. 423; Dobie, 
Seven Implications of Swift v. Tyson (1930) 16 Va.L.Rev. 225; Dawson, Conflict of Decisions 
between State and Federal Courts in Kentucky, and the Remedy (1931) 20 Ky.L.J. 1; Campbell, 
Is Swift v. Tyson an Argument for or against Abolishing Diversity of Citizenship Jurisdiction 
(1932) 18 A.B.A.J. 809; Ball, Revision of Federal Diversity Jurisdiction (1933) 28 IIl.L.Rev. 
356, 362-364: Fordham, Swift v. Tyson and the Construction of State Statutes (1935) 41 
W.Va.L.Q. 131. 
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common law prevented uniformity;' and the impossibility of discovering a_satis- 
factory line of demarcation between the province of general law and that of local 
law developed a new well of uncertainties.’ 

On the other hand, the mischievous results of the doctrine had become apparent. 
Diversity of citizenship jurisdiction was conferred in order to prevent apprehended 
discrimination in state courts against those not citizens of the state. Swift v. 
Tyson introduced grave discrimination by noncitizens against citizens. It made 
rights enjoyed under the unwritten “general law’ vary according to whether 
enrenpemneey was sought in the state or in the federal court; and the privilege of 
selecting the court in which the right should be determined was casieesel upon 
the noncitizen.” Thus, the doctrine rendered impossible equal protection of the 
law. In attempting to promote uniformity of law throughout the United States, 
the doctrine had prevented uniformity in the administration of the law of the state. 

The discrimination resulting became in practice far-reaching. This resulted 
in part from the broad province accorded to the so-called “general law’ as to 
which federal courts exercised an independent judgment.” In addition to 
questions of purely commercial law, “General law’ was held to include the 
obligations under contracts entered into and to be performed within the state™ 
the extent to which a carrier operating within a state may stipulate for 
exemption from liability for his own negligence or that of his employee ;” the 
liability for torts committed within the state upon persons resident or property 
located there, even where the question of liability depended upon the scope of 
a property right conferred by the state;* and the right to exemplary or punitive 
damages.“ Furthermore, state decisions construing local deeds;* mineral con- 
vevances,* and even devises of real estate" were disregarded. 


™Compare Mr. Justice Miller in Gelpcke v. City of Dubuque, 1 Wall. 175, 209, 17 L.Ed. 
520. The conflicts listed in Holt, The Concurrent Jurisdiction of the Federal and State Courts 
(1888) 160 et seq. cover twenty-eight pages. See, also, Frankfurter, supra note 6, at 524-530; 
Dawson, supra note 6; Note, Aftermath of the Supreme Court’s Stop, Look and Listen Rule 
(1930) 43 Harv.L.Rev. 926; cf. Yntema and Jaffin, Preliminary Analysis of Concurrent Juris- 
diction (1931) 79 U. of Pa.L.Rev. 869, 881-886. Moreover, as pointed out ", Judge Augustus 
N. Hand in Cole v. Pennsylvania R. Co., D.C., 43 F.2d 953, 956, 957, 71 A.L.R. 1096, decisions 
of this Court on common-law questions are less likely than formerly to promote uniformity. 


® Compare 2 Warren, The Supreme Court in United States History, Rev.Ed. 1935, 89: 
“Probably no decision of the Court has ever given rise to more uncertainty as to legal rights; and 
though doubtless intended to promote uniformity in the operation of business transactions, its 
chief effect has been to render it difficult for business men to know in advance to what particular 
topic the Court would apply the doctrine. * * * ” The Federal Digest through the 1937 volume, 
lists nearly 1,000 decisions involving the distinction between questions of general and of local law. 


®It was even possible for a nonresident plaintiff defeated on a point of law in the highest 
court of a State nevertheless to win out by taking a nonsuit and renewing the controversy in the 
federal court. Compare Gardner v. Michigan Cent. R. R. Co., 150 U.S. 349, 14 S.Ct. 140, 37 
L.Ed. 1107; Harrison v. Foley, 8 Cir., 206 F. 57; Interstate Realty & Inv. Co. v. Bibb County, 5 
Cir., 293 F. 721; see Mills, supra note 4, at 52. ; 

1% For a recent survey of the scope of the doctrine, see Sharp & Brennan, The Application 
of the Doctrine of Swift v. Tyson since 1900 (1929) 4 Ind.L.J. 367. | 

" Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 
U.S. 518, 48 S.Ct. 404, 72 L.Ed. 681, 57 A.L.R. 426; Rowan v. Runnels, 5 How. 134, 139, 12 
L.Ed. 85; Boyce v. Tabb, 18 Wall. 546, 548, 21 L.Ed. 757; Johnson v. Chas. D. Norton Co., 6 
Cir., 159 F. 361; Keene Five Cent Sav. Bank v. Reid, 8 Cir., 123 F. 221. ; 

12New York Railroad Co. v. Lockwood, 17 Wall. 357, 367, 368, 21 L.Ed. 627; Liverpool & 
G. W. Steam Co. v. Phenix Ins. Co., 129 U.S. 397, 443, 9 S.Ct. 469, 32 L.Ed. 788; Eels v 
St. Louis, K. & N. W. Ry. Co., C.C.S.D.Iowa, 52 F. 903; Fowler v. Pennsylvania R. R. Co., 2 
Cir., 229 F. 373. . 

48 Chicago v. Robbins, 2 Black 418, 428, 17 L.Ed. 298. Compare Yates v. Milwaukee, 10 
Wall, 497, 506, 507, 19 L.Ed. 984; Yeates v. Illinois Cent. Ry. Co., C.C.N.D.IIl, 137 F. 943; 
Curtis v. Cleveland, C. C. & St. L. Ry. Co., C.C.E.D.Ill., 140 F. 777. See, also, Hough v. 
Texas Railway Co., 100 U.S. 213, 226, 25 L.Ed. 612; Baltimore & Ohio R. R. Co. v. Baugh, 149 
U.S. 368, 13 S.Ct. 914, 37 L.Ed. 772; Gardner v. Michigan Cent. R. R. Co., 150 U.S. 349, 358, 
14 S.Ct. 140, 37 L.Ed. 1107; Beutler v. Grand Trunk Tanetion Ry. Co., 224 U.S. 85, 32 S.Ct. 
402, 56 L.Ed. 679; Baltimore & Ohio R. R. Co. v. Goodman, 275 U's. 66, 48 S.Ct. 24, 72 L.Ed. 
167, 56 A.L.R. 645; Pokora v. Wabash Ry. Co., 292 U.S. 98, 54 S.Ct. 580, 78 L.Ed. 1149, 91 
A.L.R. 1049; Cole v. Pennsylvania R. R. Co., D.C., 43 F.2d 953, 71 A.L.R. 1096. 

% Lake Shore & M. S. Ry. Co. v. Prentice, 147 U.S. 101, 13 S.Ct. 261, 37 L.Ed. 97; Norfolk 
& P. Traction Co. v. Miller, 4 Cir., 174 F. 607; Greene v. Keithley, 8 Cir., 86 F.2d 238, 239. 

18 Foxcroft v. Mallet, 4 How. 353, 379, 11 L.Ed. 1008; Midland Valley Ry. Co. v. Sutter, 
8 Cir., 28 F.2d 163; Midland Valley R. Co. v. Jarvis, 8 Cir., 29 F.2d 539, 61 A.L.R. 1064. 

% Kuhn_v. Fairmont Coal Co., 215 U.S. 349, 30 S.Ct. 140, 54 L.Ed. 228; Mid-Continent 
Petroleum Corporation v. Sauder, 10 Cir., 67 F.2d 9, 12, reversed on other grounds 292 U.S. 
272, 54 S.Ct. 671, 78 L.Ed. 1255, 93 A.L.R. 454. 

1 Lane v. Vick, 3 How. 464, 476, 11 L.Ed. 681; Barber v. Pittsburg, F. W. & C. Ry. Co. 
166 U.S. 83, 99, 100, 17 S.Ct. 488, 41_L.Ed. 925; Messinger v. Anderson, 6 Cir., 171 F. 785, 791, 
792, reversed on other grounds 225 U.S. 436, 32 S.Ct. 739, 56 L.Ed. 1152: Knox & Lewis v. 
Alwood, D.C.S.D.Ga., 228 F. 753. 
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In part the discrimination resulted from the wide range of persons held 
entitled to avail themselves of the federal rule by resort to the diversity of 
citizenship jurisdiction. Through this jurisdiction individual cttizens willing 
to remove from their own state and become citizens of another might avail 
themselves of the federal rule*® And, without even change of residence, a 
corporate citizen of the state could avail itself of the federal rule by reincor- 
porating under the laws of another state, as was done in the Taxicab Case. 

[1] The injustice and confusion incident to the doctrine of Swift v. Tyson 
have been repeatedly urged as reasons for abolishing or limiting diversity of 
citizenship jurisdiction.” Other legislative relief has been proposed.” Jf only 
a question of statutory construction were involved, we should not be prepared 
to abandon a doctrine so widely applied throughout nearly a century.” But 
the unconstitutionality of the course pursued has now been made clear, and 
compels us to do so. 

[2-4] Third. Except in matters governed by the Federal Constitution or by 
acts of Congress, the law to be applied in any case is the law of the state. And 
whether the law of the state shall be declared by its Legislature in a statute 
or by its highest court in a decision is not a matter of federal concern. There 
is no federal general common law. Congress has no power to declare sub- 
stantive rules of common law applicable in a state whether they be local in 
their nature or “general,” be they commercial law or a part of the law of torts. 
And no clause in the Constitution purports to confer such a power upon the 
federal courts. As stated by Mr. Justice Field when protesting in Baltimore 
& Ohio R. R. Co. v. Baugh, 149 U.S. 368, 401, 13 S.Ct. 914, 927, 37 L.Ed. 772, 
against ignoring the Ohio common law of fellow-servant liability: I am aware 
that what has been termed the general law of the country—which is often 
little less than what the judge advancing the doctrine thinks at the time should 
be the general law on a particular subject—has been often advanced in judicial 
opinions of this court to control a conflicting law of a state. I admit that 
learned judges have fallen into the habit of repeating this doctrine as a con- 
venient mode of brushing aside the law of a state in conflict with their views. 
And I confess that, moved and governed by the authority of the great names 
of those judges, I have, myself, in many instances, unhesitatingly and con- 
fidently, but I think now erroneously, repeated the same doctrine. But, not- 
withstanding the great names which may be cited in favor of the doctrine, and 
notwithstanding the frequency with which the doctrine has been reiterated, 
there stands, as a perpetual protest against its repetition, the constitution of 
the United States, which recognizes and preserves the autonomy and _ indepen- 
dence of the states,—independence in their legislative and independence in 
their judicial departments. Supervision over etther the legislatwe or the 
iudicial action of the states is in no case permissible except as to matters by the 


2 Compare, also, Williamson v. Berry, 8 How. 495, 12 L.Ed. 1170; Wat: y. Tarpl 18 
How. 517, 15 L.Ed. 509; Gelpcke v. City of Dubuque, 1 Wall. 175, 17 1.Ed. 320. . ren 


18 See Cheever v. Wilson, 9 Wall. 108, 123, 19 L.Ed. 604; Robertson v. Carson, 19 Wall. 
94, 106, 107, 22 L.Ed. 178; Morris v. Gilmer, 129 U.S. 315, 328, 9 S.Ct. 289, 32 L.Ed. 690; 
Dickerman v. Northern Trust Co., 176 U.S. 181, 192, 20 S.Ct. 311, 44 L.Ed. 423; Williamson v. 
Osenton, 232 U.S. 619, 625, 34 S.Ct. 442, 58 L.Ed. 758. 

0 See, e. g., Hearings Before a Subcommittee of the Senate Committee on the Judiciary on 
$. 937, S. 939, and S. 3243, 72d Cong., Ist Sess. (1932) 6-8; Hearing Before the House Com- 
mittee on the Judiciary on H. R. 10594, H. R. 4526, and H. R. 11508, 72d Cong., Ist Sess., ser. 
12 (1932) 97-104; Sen.Rep.No. 530, 72d Cong., Ist Sess. (1932) 4-6; Collier, A Plea Against 
Jurisdiction Because of Diversity (1913) 76 Cent.L.J. 263, 264, 266; Frankfurter, supra note 6; 
Ball, supra, note 6; Warren, Corporations and Diversity of Citizenship (1933) 19 Va.L.Rev. 661, 

Thus, bills which would abrogate the doctrine of Swift v. Tyson have been introduced. 
S. 4333, 70th Cong. Ist Sess.; S. 96, 71st_Cong., Ist Sess.; H. R. 8094, 72d Cong., Ist Sess. 
See, also, Mills, supra, note 4, at 68, 69; Dobie, supra, note 6, at 241; Frankfurter supra, note 
6, at 530; Campbell, supra, note 6, at 811. State statutes on conflicting questions of ‘‘general law” 
have also been suggested. See Heiskell supra, note 4, at 760; Dawson, supra, note 6; Dobie, 
supra, note 6, at 241. 

2 The doctrine has not been without defenders. See Eliot, The Common Law of the Federal 
Courts (1902) 36 Am.L.Rev. 498, 523-525; A. B. Parker, The Common Law Jurisdiction of the 
United States Courts (1907) 17 Yale L.J. 1; Schofield, Swift v. Tyson; Uniformity of Judge- 
made State Laws in State and Federal Courts (1910) 4 Ill.L.Rev. 533; Brown, The Jurisdiction 
of the Federal Courts Based on Diversity of Citizenship (1929) 78 U. of Pa.L.Rev. 179, 189-191; 
J. J. Parker, The Federal Jurisdiction and Recent Attacks Upon It (1932) 18 A.B.A.J. 433, 438: 
Yntema, The Jurisdiction of the Federal Courts in Controversies Between Citizens of Different 
States (1933) 19 A.B.A.J. 71, 74, 75; Beutel, Common Law Judicial Technique and the Law 
of Negotiable Instruments—Two Unfortunate Decisions (1934) 9 Tulane L.Rev. 64. 
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constitution specifically authorized or delegated to the United States. Any 
interference with either, except as thus permitted, is an invasion of the author- 
ity of the state, and, to that extent, a denial of its independence.” 

The fallacy underlying the rule declared in Swift v. Tyson is made clear 
by Mr. Justice Holmes.” Te doctrine rests upon the assumption that there 
4s a transcendental body of law outside of any particular State but obligatory 
within it unless and until changed by statute,’ that federal courts have the 
power to use their judgment as to what the rules of common law are; and 
that in federal courts “the parties are entitled to an independent judgment on 
matters of general law’: 

“But law in the sense in which courts speak of it today does not exist without 
some definite authority behind it. The common law so far as it is enforced in a 
State, whether called common law or not, is not the common law generally but the 
law of that State existing by the authority of that State without regard to what it 
may have been in England or anywhere else. * * * 

“The authority and only authority is the State, and if that be so, the voice 
adopted by the State as its own [whether it be of its Legislature or of its Supreme 
Court] should utter the last word.” 

Thus the doctrine of Swift v. Tyson is, as Mr. Justice Holmes said, “an uncon- 
stitutional assumption of powers by the Courts of the United States which no lapse 
of time or respectable array of opinion. should make us hesitate to correct.” In 
disapproving that doctrine we do not hold unconstitutional section 34 of the Federal 
Judiciary Act of 1789 or any other act of Congress. We merely declare that in 
applying the doctrine this Court and the lower courts have invaded rights which in 
our opinion are reserved by the Constitution to the several states. 

[5] Fourth. The defendant contended that by the common law of Pennsyl- 
vania as declared by its highest court in Falchetti v. Pennsylvania R. Co., 307 Pa. 
203, 160 A. 859, the only duty owed to the plaintiff was to refrain from willful or 
wanton injury. The plaintiff denied that such is the Pennsylvania law.* In support 
of their respective contentions the parties discussed and cited many decisions of the 
Supreme Court of the state. The Circuit Court of Appeals ruled that the question 
of liability is one of general law; and on that ground declined to decide the issue 
of state law. As we hold this was error, the judqment is reversed and the case 
remanded to it for further proceedings in conformity with our opinion. 

Reversed. 

Mr. Justice Cardozo took no part in the consideration or decision of this case. 

Mr. Justice Butler, (dissenting) 

The case presented by the evidence is a simple one. Plaintiff was severely 
injured in Pennsylvania. While walking on defendant’s right of way along a 
much-used path at the end of the cross-ties of its main track, he came into collision 
with an open door swinging from the side of a car in a train going in the opposite 
direction. Having been warned by whistle and headlight, he saw the locomotive 
approaching and had time and space enough to step aside and so avoid danger. To 
justify his failure to get out of the way, he says that upon many other occasions 
he had safely walked there while trains passed. 

Invoking jurisdiction on the ground of diversity of citizenship, plaintiff, a 
citizen and resident of Pennsylvania, brought this suit to recover damages against 
defendant, a New York corporation, in the federal court for the Southern District 
of that state. The issues were whether negligence of defendant was a proximate 
cause of his injuries, and whether negligence of plaintiff contributed. He claimed 
that, by hauling the car with the open door, defendant violated a duty to him. The 
defendant insisted that plaintiff’s injuries were caused hy his own negligence. The 
jury gave him a verdict on which the trial entered judgment; the Circuit Court of 
Appeals affirmed. 2 Cir., 90 F.2d 603. 

Defendant maintained, citing Falchetti v. Pennsylvania R. Co., 307 Pa. 203, 
160 A. 859, and Koontz v. Baltimore & O. R. Co., 309 Pa. 122, 163 A. 212, that the 
only duty owed plaintiff was to refrain from willfully or wantonly injuring him; it 


*® Kuhn v, Fairmont Coal Co., 215 U.S. 349, 370-372, 30 S.Ct. 140, 54 L.Ed. 228: Black & 
White Taxicab, etc., Co. v. Brown & Yellow Taxicab, etc., Co., 276 U.S. 518, 532-536, 48 S.Ct. 
404, 408, 409, 72 L.Ed. 681, 57 A.L.R. 426. 

*% Tompkins also contended that the alleged rule of the Falchetti Case is not in any event 
applicable here because he was struck at the intersection of the longitudinal pathway and a 


transverse crossing. The court below found it unnecessary to consider this contention, and we 
leave the question open. 
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argued that the courts of Pennsylvania had so ruled with respect to persons using a 
customary longitudinal path, as distinguished from one crossing the track. he 
plaintiff insisted that the Pennsylvania decisions did not establish the rule for which 
the defendant contended. Upon that issue the Circuit Court of Appeals said (90 
F.2d 603, at page 604): “We need not go into this matter since the defendant con- 
cedes that the great weight of authority in other states is to the contrary. This 
concession is fatal to its contention, for upon questions of general law the federal 
courts are free, in absence of a local statute, to exercise their independent judgment 
as to what the law is; and it is well settled that the question of the responsibility of 
a railroad for injuries caused by its servants is one of general law. Upon that basis 
the court held the evidence sufficient to sustain a finding that plaintiff’ s injuries were 
caused by the negligence of defendant. It also held the question of contributory 
negligence one for the jury. 

Defendant's petition for writ of certiorari presented two questions: Whether 
its duty toward plaintiff should have been determined in accordance with the law as 
found by the highest court of Pennsylvania, and whether the evidence conclusively 
showed plaintiff guilty of contributory negligence. Plaintiff contends that, as always 
heretofore held by this Court, the issues of negligence and contributory negligence 
are to be determined by general law against which local decisions may not be held 
conclusive ; that defendant relies on a solitary Pennsylvania case of doubtful applic- 
ability, and that, even if the decisions of the courts of that state were deemed con- 
trolling, the same result would have to be reached. 

No constitutional question was suggested or argued below or here. And as a 
general rule, this Court will not consider any question not raised below and pre- 
sented by the petition. Olson v. United States, 292 U.S. 246, 262, 54 S.Ct. 704, 711, 
78 L.Ed. 1236; Tohnson v. Manhattan Ry. Co., 289 U.S. 479, 494, 53 S.Ct. 721, 726, 
77 L.2d. 1331; Gunning v. Cooley, 281 U.S. 90, 98, 50 S. Ct. 231, 234, 74 L.Ed. 720. 
Here it does not decide either of the questions presented, but, changing the rule of 
decision in force since the foundation of the government, remands the case to be 
adjudged according to a standard never before deemed permissible. 

The opinion just announced states that: “The question for decision is whether 
the oft-challenged doctrine of Swift v. Tyson [1842, 16 Pet. 1, 10 L.Ed. 865] shall 
now be disapproved.” 


That case involved the construction of the Judiciary Act of 1789, § 34, 28 
U.S.C.A. § 725: “The laws of the several States, except where the Constitution, 
treaties, or statutes of the United States otherwise require or provide, shall be 
regarded as rules of decision in trials at common law, in the courts of the United 
States, in cases where they apply.” Expressing the view of all the members of the 
Court, Mr. Justice Story said (16 Pet. 1, at page 18, 10 L.Ed. 865): “In the ordi- 
nary use of language, it will hardly be contended, that the decisions of courts con- 
stitute laws. They are, at most, only evidence of what the laws are, and are not, 
of themselves, laws. They are often reexamined, reversed, and qualified by courts 
themselves, whenever they are found to be either defective, or ill-founded, or other- 
wise incorrect. The laws of a state are more usually understood to mean the rules 
and enactments promulgated by the legislative authority thereof, or long-established 
local customs having the force of laws. Jn all the various cases, which have 
hitherto come before us for decision, this court have uniformly supposed, that the 
true interpre tation of the 34th section limited its application to state laws strictly 
local, that is to say, to the positive statutes of the state, and the construction thereof 
adopted by the local tribunals, and to rights and titles to things having a permanent 
locality, such as the rights and titles to real estate, and other matters immovable and 
intraterritorial in their nature and character. Jt never has been supposed by us, that 
the section did apblv, or was designed to abply, to questions of a more general 
nature, not at all dependent upon local statutes or local usages of a fixed and per- 
manent operation, as for example, to the construction of ordinary contracts or other 
written instruments, and especially to questions of general commercial law, where 
the state tribunals are called upon to perform the like functions as ourselves, that 
is, to ascertain, upon general reasoning and legal analogies, what is the true exposi- 
tion of the contract or instrument, or what is the iust rule furnished by the prin- 
cibles of commercial law to govern the case. And we have not now the slightest 
dificultw in holdina. that this section, upon its true intendment and construction, is 


strictly limited to local statutes and local usages of the character before stated, and 
does not extend to contracts and other instruments of a commercial nature, the true 
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interpretation and effect whereof are to be sought, not in the decisions of the local 
tribunals, but in the general principles and doctrines of commercial jurisprudence. 
Undoubtedly, the decisions of the local tribunals upon such subjects are entitled to, 
and will receive, the most deliberate attention and respect of this court; but they 
cannot furnish positive rules or conclusive authority, by which our own judgment 
are to be bound up and governed.” (Italics added.) 

The doctrine of that case has been followed by this Court in an unbroken 
line of decisions. So far as appears it was not questioned until more than 50 
years later, and then by a single judge.’ Baltimore & O. Railroad Co. v. Baugh, 
149 U.S. 368, 390, 13 S.Ct. 914, 37 L-Ed. 772. In that case, Mr. Justice Brewer, 
speaking for the Court, truly said (149 U.S. 368, at page 373, 13 S.Ct. 914, 916, 
37 L.Ed. 772): “Whatever differences of opinion may have been expressed have 
not been on the question whether a matter of general law should be settled by the 
independent judgment of this court, rather than through an adherence to the 
decisions of the state courts, but upon the other question, whether a given matter 
is one 7 local or of general law.” 

And since that decision, the division of opinion in this Court has been of the 
same character as it was before. In 1910, Mr. Justice Holmes, speaking for 
himself and two other Justices, dissented from the holding that a court of the 
United States was bound to exercise its own independent judgment in the con- 
struction of a conveyance made before the state courts had rendered an author- 
itative decision as to its meaning and effect. Kuhn y. Fairmont Coal Co., 215 
U.S. 349, 30 S.Ct. 140, 54 L.Ed. 228. But that dissent accepted (215 U.S. 349, 
at page 371, 30 S.Ct. 140, 54 L.Ed. 228) as “settled” the doctrine of Swift v. 
Tyson, and insisted (215 U.S. 349, at page 372, 30 S.Ct. 140, 54 L.Ed. 228) 
merely that the case under consideration was by nature and necessity peculiarly 
local. 


7 herent ter, as before, the doctrine was constontly applied? an Black & White 
Taxicab Co. Brown & Yellow Taxicab Co., 276 U.S. 518, 48 S.Ct. 404, 72 L.Ed. 
681, 57 ALR. 426, three judges dissented. The writer of the dissent, Mr. Justice 
Holmes said, however (276 U.S. 518, at page 535, 48 S.Ct. 404, 409, 72 L.Ed. 681, 
57 A.L.R. 426): “I should leave Swift v. Tyson undisturbed, as I indicated in Kuhn 
v. Fairmont Coal Co., but I would not allow it to spread the assumed dominion 
into new fields.” 

No more unqualified application of the doctrine can be found than in decisions 
of this Court speaking through Mr. Justice Holmes. United Zinc Co. v. Britt, 258 
U.S. 268, 42 S.Ct. 299, 66 L.Ed. 615, 36 A.L.R. 28; Baltimore & O. R. R. Co. v. 
Goodman, 275 U.S. 66, 70, 48 S.Ct. 24, 25, 72 L.Ed. 167, 56 A.L.R. 645. Without in 
the slightest departing from that doctrine, but implicitly applying it, the strictness 
of the rule laid down in the Goodman Case was somewhat ameliorated by Pokora 


v. Wabash Ry. Co., 292 U.S. 98, 54 S.Ct. 580, 78 L.Ed. 1149, 91 A.L.R. 1049. 


Whenever possible, consistently wit] standards sustained by reason and 
authority constituting the general law, this Court ” followed applicable decisions 
of state courts. Mutual Life Co. v. Johnson, 293 U.S. 335, 339, 55 S.Ct. 154, 156, 
79 L.Ed. 398. See Burgess v. Seligman, 107 U.S. 20, 34, 2 'S.Ct. 10, 27 L.Ed. 359; 
Black & White Taxicab Co. v. Brown & Yellow Taxicab Co., supra, 276 U.S. ‘518, 
at page 530, 48 S.Ct. 404, 407, 72 L.Ed. 681, 57 A.L.R. 426. Unquestionably, the 
determination of the issues of negligence and contributory negligence upon which 
detision of this case depends are questions of general law. Hough v. Texas Rail- 
wav Co., 100 U.S. 213, 226, 25 L.Ed. 612: Lake Shore Railway Co. v. Prentice, 
147 U.S. 101, 13 S.Ct. 261, 37 L.Ed. 97; Baltimore & O. Railroad Co. v. Baugh, 
supra; Gardner v. Michigan Central Railroad Co., 150 U.S. 349, 358, 14 S.Ct. 140, 
37 L.Ed. 1107;-Central Vermont Ry. Co. v. White, 238 U.S. 507, 512, 35 S.Ct. 


1Mr. Justice Field filed a dissenting opinion, several sentences of which are quoted in the 
decision just announced. The dissent failed to impress any of his associates. It assumes that 
adherence to section 34 as construed involves a supervision over legislative or judicial action of 
the states. There is no foundation for that suggestion. Clearly, the dissent of the learned Justice 
rests upon misapprehension of the rule. He joined in applying the doctrine for more than a 
quarter of a cf” tury before his dissent. The reports do not disclose that he objected to it in any 
later case. f. Oakes v. Mase, 165 U.S. 363, 17 S.Ct. 345, 41 L.Ed. 746. 

In Sao Co. v. Manufacturers’ Co., 264 U.S. 182, at page 200, 44 S.Ct. 266, 271, 68 L.Ed. 
628, 31 A.L.R. 867, Mr. Justice Holmes and Mr. Justice Brandeis concurred in the judgment 
of the Court upon a question of general law on the ground that the rights of the parties were 
governed by state law. 
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865, 59 L.Ed. 1433, Ann.Cas.1916B, 252; Baltimore & O. R. R. Co. v. Goodman, 
supra; Pokora v. Wabash Ry. Co., supra. 


While amendments to section 34 have from time to time been suggested, the 
section stands as originally enacted. Evidently Congress has intended throughout 
the years that the rule of decision as construed should continue to govern federal 
courts in trials at common law. ‘The opinion just announced suggests that Mr. 
Warren's research has established that from the beginning this Court has errone- 
ously construed section 34. But that writer's “New Light on the History of the 
Federal Judiciary Act of 1789” does not purport to be authoritative, and ways 
intended to be no more than suggestive. The weight to be given to his discovery 
has never been discussed at this bar. Nor does the opinion indicate the ground 
disclosed by the research. In his dissenting opinion in the Taxicab Case, Mr. 
Justice Holmes referred to Mr. Warren’s work, but failed to persuade the Court 
that “Jaws” as used in section 34 included varying and possibly ill-considered rulings 
by the courts of a state on questions of common law. See, e. g., Swift v. Tyson 
supra, 16 Pet. 1, 16, 17, 10 L.Ed. 865. It well may be that, if the Court should 
now call for argument of counsel on the basis of Mr. Warren's research, it would 
adhere to the construction it has always put upon section 34, Indeed, the opinion 
in this case so indicates. For it declares: “If only a question of statutory con- 
struction were involved, we should not be prepared to abandon a doctrine so 
widely applied throughout nearly a century. But the unconstitutionality of the 
course pursued has now been made clear and compels us to do so.” This means 
that, so far as concerns the rule of decision now condemned, the Judiciary Act 
of 1789, passed to establish judicial courts to exert the judicial power of the United 
States, and especially section 34 of that act as construed, is unconstitutional; that 
federal courts are now bound to‘follow decisions of the courts of the state in which 
the controversies arise; and that Congress is powerless otherwise to ordain. It is 
hard to foresee the consequences of the radical change so made. Our opinion in 
the Taxicab Case cites numerous decisions of this Court which serve in part to 
indicate the field from which it is now intended forever to bar the federal courts. 
It extends to all matters of contracts and torts not positively governed by state 
enactments. Counsel searching for precedent and reasoning to disclose common- 
law principles on which to guide clients and conduct litigation are by this decision 
told that as to all of these questions the decisions of this Court and other federal 
courts are no longer anywhere authoritative 

This Court has often emphasized its re ile to consider constitutional ques- 
tions and that legislation will not be held invalid as repugnant to the fundamental 
law if the case may be decided upon any other ground. In view of grave conse- 
quences liable to result from erroneous exertion ‘of its power to set aside legisla- 
tion, the Court should move cautiously, seek assistance of counsel, act only after 
ample deliberation, show that the question is before the Court, that its decision 
cannot be avoided by construction of the statute assailed or otherwise, indicate 
precisely the principle or provision of the Constitution held to have been trans- 
gressed, and fully disclose the reasons and authorities found to warrant the 
conclusion of invalidity. These safeguards against the improvident use of the 
great power to invalidate legislation are so well-grounded and familiar that state- 
ment of reasons or citation of authority to support them is no longer necessary. 
Sut see, e. g., Charles River Bridge v. Warren Bridge, 11 Pet. 420, 553, 9 L.Ed. 
773; Township of Pine Grove vy. Talcott, 19 Wall. 666, 673, 22 L.Ed. 227; Chicago, 
etc., Railway Co. v. Wellman, 143 U.S. 339, 345, 12 S.Ct. 400, 36 L.Ed. 176; Baker 
v. Grice, 169 U.S. 284, 292, 18 S.Ct. 323, 42 L.Ed. 748; Martin v. District of 
Columbia, 205 U.S. 135, 140, 27 S.Ct. 440, 51 L.Ed. 743. 


So far as appears, no litigant has ever challenged the power of Congress to 
establish the rule as construed. It has so long endured that its destruction now 
without appropriate deliberation cannot be justified. There is nothing in the 
opinion to suggest that consideration of any constitutional question is necessary 
to a decision of the case. By way of reasoning, it contains nothing that requires 
the conclusion reached. Admitte dly, there is no authority to support that conclusion. 
Against the protest of those joining in this opinion, the Court declines to assign 
the case for reargument. It may not justly be assumed that the labor and argu- 
ment of counsel for the parties would not disclose the right conclusion and aid the 
Court in the statement of reasons to support it. Indeed, it would have been 
appropriate to give Congress opportunity to be heard before devesting it of power 
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to prescribe rules of decision to be followed in the courts of the United States 
See Myers v. United States, 272 U.S. 52, 176, 4/ S.Ct. 21, 45, 71 L.fed. 160. 

The course pursued by the Court in this ror is repugnant to the Act of Con 
gress of August 24, 1937, 50 Stat. 751, 28 U.S.C.A. §$§ 17 and note, 349a, 38a and 
note, 401, It declares that: “Whenever the naaiieiiieadies of any Act of Congres 
affecting the public interest is drawn in question in any court ot the United States 
in any suit or proceeding to which the United States, or any agency thercof, o1 
any oflicer or employee thereof, as such officer or employee, is not a party, 
the court having jurisdiction of the suit or proceeding shall certify such fact to the 
Attorney General, In any such case the court shall permit the United States to 
utervene and become a party tor presentation of evidence (if evidence is otherwise 
receivable in such suit or proceeding) and argument upon the question of the con 
stitutionality of such Act. In any such suit or proceeding the United States shall, 
subject to the applicable provisions of law, have all the rights of a party and the 
liabilities of a party as to court costs to the extent necessary for a proper presenta 
tion of the facts and law relating to the constitutionality of such Act.’ Section l, 
28 U.S.C.A. § 401. That provision extends to this Court. Section 5, 28 U.S.C.A. 
§ 3804 note. // —— had applied for and obtained the writ of certiorari upon 
the claim that, as now held, Congress has no power to prescribe the rule of deci- 
sion, section 34 as construed, it would have been the duty of this Court to issue the 
prescribed certificate to the Attorney General in order that the United States might 
intervene and be heard on the constitutional question, Within the purpose of the 
statute and its true intent and meaning, the constitutionality of that measure has 
been “drawn in question.” Congress intended to give the United States the right 
to be heard in every case involving constitutionality of an act affecting the public 
interest. In view of the rule that, in the absence of challenge of constitutionality, 
statutes will not here be invalidated on that ground, the Act of August 24, 1937 
extends to cases where constitutionality ts first “drawn in question” by the Court 
No extraordinary or unusual action by the Court after submission of the cause 
should be permitted to frustrate the wholesome purpose of that act. The duty 
it unposes ought here to be willingly assumed. If it were doubtful whether this 
case is within the scope of the act, the Court should give the United States oppor- 
tunity to intervene and, if so advised, to present argument on the constitutional 
question, for undoubted|y it is one of great public importance. That would be to 
construe the act according to its meaning. 

The Court’s opinion in its first sentence defines the question to be whether the 
doctrine of Swift v. Tyson shall now be disapproved; it recites (third page, 58 
S.Ct. 819) that Congress is without power to prescribe rules of decision that have 
been followed by federal courts as a result of the construction of section 34 in 
Swift v. Tyson and since; after discussion, it declares (seventh page, 58 S.Ct. 822) 
that “the unconstitutionality of the 9S Qurse pursued |meaning the rule of decision 
resulting from that construction] * * compels” abandonment of the doctrine so 
long applied; and then near the end ~ the last page the Court states that it does 
not hold section 34 unconstitutional, but merely that, in applying the doctrine of 
Swift v. Tyson construing it, this Court and the lower courts have invaded rights 
which are reserved by the Constitution to the several states. But, plainly through 
the form of words employed, the substance of the decision appears; it strikes down 
as unconstitutional section 34 as construed by our decisions; it divests the Con 
gress of power to prescribe rules to be followed by federal courts when deciding 
questions of general law. In that broad field it compels this and the lower federal 
courts to follow decisions of the courts of a particular state. 

| am of opinion that the constitutional validity of the rule need not be con- 
sidered, because under the law, as found by the courts of Pennsylvania and gen- 
erally throughout fhe country, it is plain that the evidence required a finding that 
plaintiff was guilty of negligence that contributed to cause his injuries, and that 
the judgment below should be reversed upon that ground, 

Mr. Justice McReynolds, concurs in this opinion. 


Mr. Justice Reed (concurring in part). 

I concur in the conclusion reached in this case, in the disapproval of the di 
trine of Saft 2 v Tyson, and in the re asoning of the majority opinion, except im so 
far as it relies upon the unconstitutionality of the “course pursued” by the federal 
courts, 

The “doctrine of Swift v. Tyson,” as I understand it, is that the words “the 
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laws,” as used in section 34, line 1, of the Federal Judiciary Act of September 24, 
1789, 28 ULS.C.A. § 725, do not include in their meaning “the decisions of the local 
tribunals.” Mr. Justice Story, in deciding that point, said, 16 Pet. 1, 19, 10 L.Ed. 
805: “Undoubtedly, the decisions of the local tribunals upon such subjects are 
entitled to, and will receive, the most deliberate attention and respect of this 
court; but they cannot furnish positive rules, or conclusive authority, by which 
our own judgments are to be bound up and governed.” 

To decide the case now before us and to “disapprove” the doctrine of Su ift v. 
fyson requires only that we say that the words “the laws” include in their meaning 
the decisions of the local tribunals. As the majority opinion shows, by its reference 
to Mr. Warren’s researches and the first quotation from Mr. Justice Holmes, that 
this Court is now of the view that “laws” includes “decisions,” if is unnecessary to 
yo further and declare that the “course pursued” was “unconstitutional,” instead of 

erely erroneous 

The “unconstitutional” course referred to in the majority opinion is appar- 
ently the ruling in Swift v. Tyson that the supposed omission of Congress to 
legislate as to the effect of decisions leaves federal courts free to interpret general 
law for themselves. | am not at all sure whether, in the absence of federal statu- 
tory direction, federal courts would be compelled to follow state decisions. There 
was suffictent doubt about the matter in 1789 to induce the first Congress to legislate. 
No former opinions of this Court have passed upon it. Mr. Justice Holmes evi- 
dently saw nothing “unconstitutional” which required the overruling of Swift v. 
l'yson, for he said in the very opinion quoted by the majority, “I should leave 
Swift v. Tyson undisturbed, as I indicated in Kuhn v. Fairmont Coal Co., but | 
would not allow it to spread the assumed dominion into new fields.” Black & 
White Taxicab Co. v. Brown & Yellow Taxicab Co., 276 U.S. 518, 535, 48 S.Ct. 
404, 409, 72 L.Ed. 681, 57 A.L.R. 426. If the opinion commits this Court to the 
position that the Congress is without power to declare what rules of substantive 
law shall govern the federal courts, that conclusion also seems questionable, The 
line between procedural and substantive law is hazy, but no one doubts federal 
power over procedure. Wayman vy. Southard, 10 Wheat. 1, 6 L.Ed. 253. The 
ludiciary Article, 3, and the “necessary and proper” clause of article 1, § 8, may 
fully authorize legislation, such as this section of the Judiciary Act. 

In this Court, stare decisis, in statutory construction, is a useful rule, not an 
inexorable command. Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, dissent, 
page 406, note 1, 52 S.Ct. 443. 446, 76 L.Ed. 815. Compare Read y. Bishop of 
Lincoln, [1892] A.C. 644, 655; London Street Tramways v. London County Coun- 
cil, [1898] A.C. 375, 379. It seems preferable to overturn an established construc- 
tion of an act of Congress. rather than, in the circumstances of this case, to_inter- 
pret the Constitution. Cf. United States v. Delaware & Hudson Co., 213 U.S. 366, 
29 S.Ct. 527, 53 L.Ed. 836. 

There is no occasion to discuss further the range or soundness of these few 
phrases of the opinion. It is sufficient now to call attention to them and express my 
own non-acquiescence. 


STATE ex rel. DUFFY, Atty. Gen. v. WESTERN AUTO SUPPLY CO. 
No. 26794. 
Supreme Court of Ohio. July 13, 1938. 


1. CONTRACT. 

“Insurance” is a contract by which one party, for a compensation called 
the “premium,” assumes particular risk of the other party and promises to 
pay him or his nominee a certain or ascertainable sum of money on a specified 
contingency. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

2. CONTRACT. 

As regards property and liability insurance, “insurance” is a contract by 
which one party promises on a consideration to compensate or reimburse the 
other if he shall suffer loss from a specific cause or to guarantee or indemnify 
or secure him against loss from that cause. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

J. INDEMNITY. 


“Insurance” is a contract to indemnify the insured against loss or damage 
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to insured property named in the policy by reason of certain perils to which it 
may be exposed. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

. CONSIDERAT ION. 

To constitute “insurance” the promise need not be one for the payment of 
money, but may be its equivalent or some act of value to the insured on the 
injury or destruction of specified property. 

(For other cases, see Insurance, Dec. Dig. § 2. 
5. REGULATION AND CONTROL. 

The business of insurance is impressed with a public use, and consequently 
its regulation, supervision, and control are authorized and required to protect 
the general public in safeguarding the interests of all concerned. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

WARRANTY. 

A “warranty” promises indemnity against defects in the article sold, while 
“insurance” indemnifies against loss or damage resulting from perils outside 
of and unrelated to defects in the article itself. Gen. Code, § 8392. 

(For other cases, see Insurance, Dec. Dig. § 2.) 

7. GUARANTEE. ; 

A contract whereby seller of automobile tires guaranteed the tires sold 
against defects in material or workmanship without limit as to time, mileage, 
or service, and expressly guaranteed them for a specified period against certain 
named injuries and contracted to indemnify the purchaser should the tire fail 
within the replacement period specified without limitation as to cause of such 
failure, was a contract substantially amounting to “insurance,” within provisions 
of statute requiring guarantor or insurer to comply with the laws of the state 
authorizing and regulating the business of insurance. Gen.Code, §§ 665, 9556. 

(For other cases, see Insurance, Dec. Dig. § 2.) 


Syllabus by the Court. 

The business of insurance is impressed with a public use, and its regula- 
tion, supervision and control are authorized and required to protect the general 
public and safeguard the interests of all concerned. 

2. Insurance, as related to property and liability, is a contract by which one 
party promises, upon a consideration, to compensate or reimburse the other if 
he shall suffer loss from a specified cause, or to guarantee or indemnify or 
secure him against loss from that cause. 

3. A warranty promises indemnity against defects in an article sold, while 
insurance indemnifies against loss or damage resulting from perils outside of 
and unrelated to defects in the article itself. 

4. A contract whereby the vendor of automobile tires undertakes to guar- 
antee the tires sold against defects in material or workmanship without limit as 
to time, mileage or service, and further expressly guarantees them for a specified 
period against “blowouts, cuts, bruises, rim-cuts, under-inflation, wheels out of 
alignment, faulty brakes or other road hazards that may render the tire unfit 
for further service (except fire or theft),” or contracts to indemnify the pur- 
chaser “should the tire fail within the replacement period” specified, without 
limitation as to cause of such “failure,” is a contract “substantially amounting 
to insurance” within the provisions of Section 665, General Code, which requires 
such guarantor or insurer to comply with the laws of the state authorizing and 
regulating the business of insurance. 


Action in quo warranto by the State, on the relation of Duffy, Attorney 
General, against the Western Auto Supply Company for a judgment of ouster 
of the defendant from enjoying the franchise and privilege of engaging in the 
business of insurance within the state—[Editorial Statement.] 

Judgment of ouster. 

This is an action in quo warranto brought in this court by the attorney 
general against Western Auto Supply Company, a corporation organized under 
the laws of the state of Missouri and duly licensed to transact business in this 
state pursuant to the provisions of Section 8625-1 et seq., General Code. The 
respondent is engaged in the sale of automobile parts, accessories and equipment, 
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and pneumatic rubber tires for automobiles, in various locations in the state. 
It is charged that, in connection with such sales of pneumatic rubber tires, the 
respondent guarantees them against defects in material or workmanship with- 
out limit as to time, mileage or service and, in addition thereto, guarantees such 
tires for a stipulated period against any condition which shall render the tire 
sold by the respondent unfit for further service, whether such condition results 
from defective work or material, from ordinary wear and tear, or from injuries 
however caused, and that the respondent enters into other agreements in and 
about the sale of such tires in the form of a guarantee which constitutes the 
exercise of a franchise, privilege or right in contravention of the insurance 
laws of this state. The relator seeks a judgment of ouster of such company 
from “enjoying the franchise and privilege of engaging in the business of insur- 
ance within this state and from doing each and all of the acts hereinabove 
complained of.” Issue was made by answer and the case was submitted to the 
court upon an agreed statement of facts, which, being quite voluminous, will 
not be set out in detail but only the portions thereof essential to present the 
legal question involved. 

The respondent operates retail stores in several cities in this state where, 
along with certain other articles of merchandise, it sells pneumatic rubber tires 
for automobiles, which tires bear various names and are of standard quality of 
material and workmanship. Two printed forms of so-called “guarantee” were 
employed by the company. Both of them served to guarantee the tire sold for 
a specified period which varied with the grade of tire which was indicated by 
the trade name, and also depended upon whether the tire was to be used on a 
passenger or commercial car. One form was a specific guarantee for the period 
stated therein “against blowouts, cuts, bruises, rim-cuts, under-inflation, wheels 
cut of alignment, faulty brakes or other road hazards that may render the tire 
unfit for further service (except fire and theft).” It then provided that “In 
the event that the tire becomes unserviceable from the above conditions, we 
will (at our option) repair it free of charge, or replace it with a new tire of the 
same make at any of our stores, charging th of our current price for each 
month which has elapsed since the date of purchase. The new tire will be fully 
covered by our regular guarantee in effect at time of adjustment. Further- 
more: every tire is guaranteed against defects in material or workmanship 
without limit as to time, mileage or service.” In the blank spaces were inserted 
the trade name of the tire, the period covered by the guarantee and the fractional 
part thereof represented by a single month’s wear. 

The other form constituted a guarantee “to wear” for not less than the 
period therein specified, and then provided as follows: “Should the tire fail, 
within the replacement period, return it to the nearest Western Auto Store and 
we will either repair it free or replace it with a new tire, charging you a propor- 
tionate part of the current price for each month you have had the tire.” 

_In some instances these statements of guarantee were supplemented by 
written statements in catalogue or otherwise and by oral statements made to 
purchasers, but all in purpose and effect were substantially the same. It was 
further stipulated as follows: “All pneumatic tires, regardless of the quality of 
material and workmanship, are subject to failure in varying degrees by cuts, 
bruises, breaks, blow-outs, rim-cuts, under-inflation, wheels out of alignment, 
faulty brakes and collision, as well as other road hazards not herein specifically 
enumerated.” 

Herbert S. Duffy, Atty. Gen., Herman G. Kreinberg, of Cleveland, and C. G. 
Roetzel, of Akron, for relator. 

Tolles, Hogsett & Ginn and P. J. Mulligan, all of Cleveland, and James M. 
Butler and Sol Morton Isaac, both of Columbus, for respondent. 

Mattuias, Judge. 

The sole question presented by the record is whether these oral or written 
agreements or statements or either of them employed by the respondent in 
connection with its sale of automobile tires constitutes insurance. It is con- 
tended by the relator that in the respect complained of the respondent is 
engaged in the business cf insurance in violation of Section 665, General Code. 
Its provisions are as follows: 

“No company, corporation, or association, whether organized in this state 
or elsewhere, shall engage either directly or indirectly in this state in the 
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business of insurance, or enter into any contracts substantially amounting to 
insurance, or in any manner aid therein, or engage in the business of guar- 
anteeing against liability, loss or damage, unless it is expressly authorized by 
the laws of this state, and the laws regulating it and applicable thereto, have 
been complied with. 

“No person, firm, association, partnership, company and/or corporation 
shall publish or distribute, receive and print for publication or distribution any 
advertising matter wherein insurance business is solicited unless such advertiser 
has complied with the laws of this state regtlating the business of insurance, 
and a certificate of such compliance is issued by the superintendent of insurance. 

“Whoever violates the provisions of this section with reference to advertis- 
ing, shall be deemed guilty of a misdemeanor and upon conviction thereof, 
shall be fined not less than one hundred dollars nor more than five hundred 
dollars for each offense.” 

The relator concedes that any agreement in the sale of any product which 
is a warranty against defects in material or workmanship is not insurance, but 
contends that any agreement which goes further than to guarantee the material 
and workmanship is violative of the insurance laws of the state, and particularly 
of the section above quoted. Relator contends that the guarantee agreement ts 
more than a warranty of material and workmanship of the’ stipulation that 
tires are subject to injury and their failure may result from cuts, bruises, blow- 
outs and other road hazards. Relator further contends that the special guar- 
antee of material and workmanship, unlimited as to time, shows that the general 
guarantee is for another and different purpose and relates to injuries sustained 
from exterior causes, and also that the clause, “should the tire fail within the 
replacement period,” with no limitation as to cause, shifts from the buyer to 
the seller the risk of accidental damage or loss which is independent of and 
entirely unrelated to quality of material or workmanship. 

The contention of the respondent is that the agreement of warranty in 
either of the forms it uses in the sale of its tires is intended only as a guarantee 
ot material and workmanship and provides a method of carrying out and per- 
forming its contract of guarantee which, from its experience, has proved most 
satisfactory to its customers and the trade generally. It argues that in the 
absence of some such pre-determined method of adjustment, upon the failure 
ol a tire to render the service expected of it if free from defects of workman- 
ship and material, disputes between the manufacturer or dealer and the cus- 
tomer as to the cause of such failure are constant and annoying, and that it 
was by reason of the difficulties of reaching satisfactory adjustments and for 
the purpose of eliminating these disputes and disagreements between dealer 
and consumer and to preserve and promote good will of the users of a product 
which is subject to failure from various causes often difficult of ascertainment 
that the type of unconditional or road hazard guarantee was adopted as _ the 
fairest, most practical and satisfactory method available. 

It argues also that these agreements of guaranty have to do only with the 
product sold by the respondent and are a part of the sale transaction between 
itself and its customer, and that the undertaking is limited to a guarantee that 
the tire will render service for a stipulated period and that in neither of the 
forms employed is there any promise of financial return to the purchaser in any 
event, but only to repair the damaged tire without charge or to replace it upon 
the payment of the specified proportion of the current price covering the 
remainder of the stipulated period of service guaranteed. 

Are such agreements of guarantee permissible as incidental to the sale of 
automobile tires; or do they constitute “the business of insurance” or “the 
business of guaranteeing against liability, loss or damage” or are these agree- 
ments of guarantee “contracts substantially amounting to insurance” within the 
purview of Section 665, General Code, and therefore inhibited ? 

[1-3] What is insurance? “Broadly defined, insurance is a contract by 
which one party, for a compensation called = premium, assumes particular 
risks of the other party and promises to pay to him or his nominee a certain 
or ascertainable sum of money on a specified sanidimeniae. As regards property 
and liability insurance, it is a contract by which one party promises on a 
consideration to compensate or reimburse the other if he shall suffer Joss from 
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a specified cause, or to guarantee or indemnify or secure him against loss from 
that cause.” 32 Corpus Juris, 975. It is a contract “to indemnify the insured 
against loss or damage to a certain property named in the policy, by reason 
of certain perils to which it may be exposed.” State ex rel. Sheets, Atty. Gen., 

Pittsburgh, C., C. & St. L. Ry. Co., 68 Ohio St. 9, 30, 67 N.E. 93, 96, 64 L.R.A. 
405, 90 Am.St.Rep. 635; State ex rel.- Physicians’ Defense Co. v. Laylin, Secy. 
oi State, 73 Ohio St. 90, 97, 76 N.E. 567. 

4, 5] It seems well settled that to constitute insurance the promise need 
not be one for the payment of money, but may be its equivalent or some act of 
value to the insured upon the injury or destruction of the specified property. 
It is well settled, also that the business of insurance is impressed wtih a public 
use and consequently its regulation, supervision and control are authorized and 
required to protect the general public and safeguard the interests of all con- 
cerned. We are in accord with the suggestion that business and enterprise 
should not be unduly restricted or interfered with but should be permitted as 
great freedom in the conduct and management of their affairs as is consistent 
with the public interest and welfare. However, our conclusion of the issue 
presented in this case must be determined from the provisions of our own 
statutes and our especial inquiry is whether the guarantees in question con- 
stitute insurance or are contracts substantially amounting to insurance. 

[6] Numerous decisions have been cited which deal with conditions and 
transactions so at variance with those involved in this case that they are of 
little assistance in reaching a conclusion of the legal question before us. It is 
essential that the distinction between warranty and insurance be clearly stated. 
Section 8392, General Code, defines an express warranty as follows: “Any 
aflirmation of fact or any promise by the seller relating to the goods is an 
express warranty if the natural tendency of such affirmation or promise is to 
induce the buyer to purchase the goods, and if the buyer purchases the goods 
relying thereon.” A warranty promises indemnity against defects in the article 
sold, while insurance indemnifies against loss or damage resulting from perils 
outside of and unrelated to defects in the article itself. 

[7] The respondent, in one of its forms of contract, specifically guarantees 
“against defects in material and workmanship without limit as to time, mileage 
or service”; but it goes further and undertakes to indemnify the owner of such 
tires against all road hazards (except fire and theft) which may render his tire 
uifit for service. The terms employed in the guarantee are sufficiently broad 
to include not only damage from blow-outs, cuts and bruises, whether resulting 
from under-inflation, faulty brakes or misalignment, but any and every hazard, 
including collisions, whether resulting from negligence of the owner or another. 
It clearly embraces insurance upon the property of the owner, such as _ is 
authorized by the provisions of Section 9556, General Code, to be written by 
companies required to comply with the insurance laws of the state. 


The ultimate force and effect of the contract of indemnity embraced in this 
guarantee may be appreciated if extended to cover not only the automobile tire 
but the automobile itself. Surely no one would contend that an undertaking 
by an automobile manufacturer to replace an automobile damaged or destroyed 
(excepting only by fire and theft) within a specified period after its purchase 
is not a contract to reimburse one if he suffers loss from a specified cause or 
to indemnify him against such loss. 

The fact that such contract of indemnity is made only with the purchaser 
of the indemnitor’s product does not relieve the transaction of its insurance 
character. When the sale is complete, title passes and the property which is 
the subject of insurance or indemnity belongs to the purchaser. If the contracts 

indemnity involved here are not violative of the insurance laws, then every 
company may, in consideration of the purchase price paid therefor, furnish its 
product and also undertake to insure it against all hazards for a specified period. 
Even if such contract is an incident in the sale of merchandise and its use 
therein does not constitute the business of insurance, it in effect is a contract 
“\ubstantially amounting to insurance” within the restrictive provisions of 
section 665, General Code. 

We are unable to discern any essential difference in the character or effect of 
the various forms of agreement of indemnity made by the respondent and adver- 
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tised in its catalogue. Each constitutes an undertaking to indemnify against failure 
from any cause except fire or theft and therefore covers loss or damage resulting 
from any and every hazard of travel, not excepting negligence of the automobile 
driver or another. It is substantially an unconditional promise of indemnity, and 
that is insurance. 

It follows that a judgment of ouster should issue in all respects as prayed for. 

Judgment of ouster. 

Weygandt, C. J., and Day, Zimmerman, Williams, Myers, and Gorman, J]., 
concur. 
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